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Current Topics. 


Solicitors and the Prevention of Frauds (Investments) _ 
Act, 1939. 
Section 1 of the Prevention of Frauds (Investments) Act, 
1939, provides that after the appointed day (to be fixed by 


the Board of Trade) no person shall, upon penalty of fine or | 


imprisonment or both, (a) carry on or purport to carry on the 
business of dealing in securities except under the authority 
of a principal’s licence, i.e., a licence under the Act, author- 
ising him to carry on the business of dealing in securities, 
or (b) in the capacity of a servant or agent of any person 
carrying or purporting to carry on that business deal or 
purport to deal in securities except under the authority of a 
representative's licence, i.e., a licence under the Act author- 
ising him to deal in securities as a servant or agent of any 
holder of a principal’s licence for the time being in force. 
Before the Act became law, the Council of The Law Society 
made representations to the Board of Trade with regard to the 
position of solicitors, because it was thought that a solicitor 
who in his professional capacity arranged for the purchase 
or sale of securities for his clients, or who dealt in securities 
in the course of the administration of a deceased person’s 
estate, should not be required to take out a licence under the 
Act. Following these representations a new clause, now 
8. 2 (2) of the Act, was inserted in the Bill. This subsection 
limits the scope of s. 1 by providing, in effect, that no account 
is to be taken of certain transactions for the purpose of 
determining whether or not a person has contravened any 
of the restrictions imposed by s. 1. 
The Law Society's Gazette intimates that a letter has been 
received from the Board of Trade stating that the Board 
is advised that, as now provided, the position is that 
professional people like solicitors who may in their professional 
capacity arrange for the purchase or sale of securities for their 
clients, or who may deal in securities in the course of the 
administration of a deceased person’s estate, would not 
ordinarily be held to come within the restrictions imposed 
bys. lofthe Act. If, as may sometimes be the case, especially 
in Scotland, solicitors carry on the business of dealing in 
securities in addition to their solicitor’s business, they would 


The current issue of | 


| that solicitors should have 
| especially when such competitors have criminal tendencies, 
' and adds that there will no doubt be a considerable number 


come within the restrictions imposed by s. 1. We desire to 
| express our indebtedness to our contemporary for being 
able to place the foregoing information before readers. 


Solicitors’ Defalcations. 

THE Law Society’s suggestion concerning the setting up of 
an indemnity fund for providing compensation to persons 
who have been the victims of defaulting solicitors has been 
the subject of a good deal of recent comment illustrative of the 
divergent views held by various members of the profession. 
Attention should, however, first be drawn to certain remarks 
made by Lewis, J., addressing the Swansea Associated Law 
Societies a week ago. The learned judge said it was unfor- 
tunate that the public considered that a great many solicitors 
were fraudulent rogues. He did not share that view, nor 
did anyone else who knew anything about it. Whether the 
suggestion of The Law Society that subscrijftions should be 
paid by other solicitors to repair the defalcations of a few of 
their brethren was a good one was not for him to say, but it 
seemed a magnificent gesture. It showed that The Law 
Society was not going to tolerate any suggestion that solicitors 
were not honest. Sir Harry PrircHarp, who, as readers 
know, is a past president of The Law Society, recently stated 
before the Joint Select Committee of the House of Lords 
and the House of Commons which considered the Solicitors 
Bill, that he hoped the scheme would be generally approved. 
There would be some dissentients, but he believed the majority 
would be in favour of it. Sir CLaup ScuustEeR, Permanent 
Secretary to the Lord Chancellor, thought that The Law 
Society’s proposal for a flat rate contribution of £5 to the 
indemnity fund—under which small provincial men would 
be paying the same contribution as partners in a great London 
firm—seemed unfair, and urged that no unnecessary burden 
should be put on solicitors who, considering the long periods 
of their education and what it cost them, were, in the vast 
majority of cases, very inadequately remunerated. A practising 
solicitor who recently wrote to The Times suggests that it is hard 
to understand why The Law Society should consider it fair 
to subsidise their competitors, 
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who, like himself, will resign from The Law Society if the 
proposal is proceeded with. “ Honesty,” the writer urges, 
“is not quite such a rare quality among this profession as 
one has recently been led to suppose, and one would imagine 
that it would be comparatively simple for any member of 
the public to entrust his affairs into the hands of a responsible 
firm.” If a compulsory audit is adopted and members of 
the public would entrust their affairs to responsible solicitors 
about whom they have either personal knowledge or about 
whom they have made proper inquiries, the same writer thinks 
that criminals would very soon be weeded out of the profession, 


The Ministry of Transport and Road Casualties. 


Carrain WALLACE, the Minister of Transport, made a 
statement on the subject of road accidents when the House of 
Commons, on 5th July, went into a Committee of Supply 
on a vote of £342,997 for the salaries and expenses of the 
Ministry. No Member of Parliament, and certainly no 
Minister of Transport, he said, could fail to be appalled at a 
casualty list which ran to 6,648 killed and 226,711 injured 
during the year 1938. The only small modicum of comfort 
seemed to come from the fact that the number of persons 
killed in road accidents in 1938 was slightly less than the 
number killed in 1929, despite the increase of 40 per cent. in 
the number of motor vehicles. The Minister referred to the 
‘“ jmportant contribution ” recently made to the investigation 
into this tragic problem by the Select Committee set up in the 
House of Lords under the chairmanship of Lorp ALNEss. 
That report, it was intimated, showed that there was no single 
or sovereign remedy. Three factors must be considered: the 
vehicle, the road, and the user. An analysis of some 200,000 
accidents involving death or personal injury which occurred 
in the year ended 31st March, 1937, showed that only 2°4 per 
cent. were ascribed primarily to mechanical failures. In 
the same analysis less than 2 per cent. were primarily attributed 
to road conditions. Improvements to the road system would 
not, therefore, provide a complete solution of the accident 
problem. It was certainly significant, the Minister urged, 
that the accident analysis attributed the cause of 90 per cent. 
of the accidents to what was described as the human factor. 
If all who used the roads could be induced to be unselfish, 
considerate, and circumspect on all occasions there would be 
no road accident problem ; and the Minister suggested that 
education, judicious propaganda, and the development 
of a spirit of co-operation between road users of all classes 
offered the best prospect of an early substantial reduction 
in the tragic toll of death and injury on the roads. He 
adverted to the particular attention paid in recent years by 
education authorities to the training of school children in 
road sense and road conduct, and regarded it as a hopeful 
sign that, in the Registrar-General’s figures of deaths due to 
road transport, those for children under fifteen had dropped 
by a third in the years 1930-37. He hoped that he would 
not be accused of stressing the importance of the human 
element because he was complacent about the present state 
of the highway system or as a means of justifying a lesser 
expenditure on its improvement than some Members of 
Parliament believed to be possible. What he had said arose 
from a profound personal conviction based on over thirty years 
as a motor driver and even longer as a pedestrian. That the 
problem is largely a personal one will probably not be 
questioned by experienced road users. The difficulty would 
appear to be that involved in bringing home to drivers of 
motor cars and others the necessity for reasonable caution. 
How much can be done in this direction has been proved by 
the remarkable success of what has come to be known as the 
Lancashire experiment and the application of the methods 
there adopted to the rest of the country would appear to 
furnish an obvious, if expensive, means of decreasing the toll 
of the roads. 





Ribbon Development. 

Caprain WALLAcE further stated that the Restriction of 
Ribbon Development Act, 1935, covers 43,000 miles of classified 
roads, and that since 1935 his predecessors and himself had 
approved resolutions giving the same protection to a further 
29,000 miles. He indicated, however, that experience had 
shown that some of the provisions of the Act could with 
advantage be modified. Highway authorities had represented 
that the objects of the Act were not being achieved as fully 
as was originally anticipated, and that this was due to a 
large extent to its financial provisions. As soon as Parlia- 
mentary time permitted, the Government intended to introduce 
an amending Bill, the main objects of which would be to enable 
the Minister to make grants towards compensation payable 
as the result of restriction of access to all roads to which the 
provisions of the Act applied, and to simplify the present 
machinery and procedure. Captain Hupson, Parliamentary 
Secretary, Ministry of Transport (as he then was), said that 
the Minister of Transport was not shelving the Alness 
Report, and that he intended to issue his report on it 
at the earliest possible moment. Moreover, it was not true 
that the Government did not want to proceed with the scheme 
in the Bressey Report. The Minister, he said, was very 
disappointed that the negotiations with the London County 
Council had reached a deadlock, but the trunk road side of 
the Bressey Report was being proceeded with as fully as 
possible by the Ministry. As to other aspects, plans were 
being prepared to be put in hand at the earliest possible 
moment when the money was available and in many cases 
the routes were being safeguarded. Miss Ltoyp GEORGE’s 
contention that more drastic action should be taken to 
curtail the loss of life on the roads will be endorsed in respon- 
sible quarters. A great deal, she contended, could be done 
to neutralise human frailty by propaganda, for example, 
and by penalties to improve the conduct of motorists and 
pedestrians. The punishment should fit the crime more often 
and severe sentences should be passed on motorists who 
inflicted injury through sheer carelessness. Her contention 
that it would be difficult to deal with those cases in a satis- 
factory way until there were special courts to deal with 
motoring offences will be less widely accepted. There can, 
however, be little doubt as to the soundness of her argument 
that the carrying out of the proposals of the House of Lords 
Select Committee (and, she added, the Bressey Report) is vital 
and urgent, while the contention that the Government should 
take a far larger proportion of financial responsibility for 
road improvement than they are doing at present will 
command considerable support. 


Town and Country Planning : Model Clauses. 

A NEw edition of the model clauses with notes for the 
guidance of local authorities preparing schemes under the 
Town and Country Planning Act, 1932, has recently been 
issued by the Minister of Health. The new edition incor- 
porates a number of changes introduced with the object 
of securing greater clarity, and includes certain new clauses 
as well as provisions designed to preserve and control rural, 
coastal and seashore zones and reservations for public walks 
on the lines suggested by the circular which was issued by 
the Ministry of Health on 15th December, 1938, and dealt 
with in these columns in our issue of 14th January last. 
The new model clauses, which are intended to give the 
necessary assistance to local authorities in preparing schemes 
and to deal with practically all matters to be taken into 
account by planning authorities, do not purport fully to 
cover all the points which in particular areas may be included 
in a planning scheme. It is accordingly open to a local 
authority to submit supplementary clauses designed to meet its 
special needs. Copies of the new model clauses with explana- 
tory notes, a number of which have been recast, are obtainable 
from H.M. Stationery Office, price 2s. net. 
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Poor Persons Divorce Cases. 


Ir is gratifying to note that at the recent Birmingham 
Assizes Mr. Justice StNGLeToN paid a well-merited tribute 
not only to those members of the Bar who had conducted a 
number of “ poor persons”’ divorce cases before him, but 
likewise to the various instructing solicitors. In such cases 
the members of the Bar, who alone are professionally vocal, 
enjoy what may be termed, without offence, a kind of 
advertisement, which is not shared by those instructing them 
and who have had all the trouble, oftentimes considerable, of 
collecting the necessary evidence and preparing it for the 
use of counsel, and usually have to go empty away. Happily, 
Mr. Justice SrnGLETON was mindful of the fact that most of 
the hard work had to be carried out by the solicitors, and so 
he coupled them with the Barristers as entitled to his 
commendation. There is, we fear, little notion in the public 
mind of the amount of really hard work often to be undertaken 
in such and similar cases, with little, if any, hope of material 
reward, save the consciousness of work well done for others. 
It is encouraging, therefore, to find so experienced a judge as 
Mr. Justice SINGLETON remembering and appreciating the 
mass of work which the solicitors have carried out gratuitously 
on behalf of poor clients. Medical men are usually regarded 
as playing the rdle of the good Samaritan more often than any 
other section of the community. Without for one moment 
seeking to undervalue the immensity and the excellency of 
the work they do, we maintain that in the matter of 
gratuitous service solicitors are not one whit behind their 
medical confréres in helping lame dogs over stiles. 


Recent Decisions. 


In Bond v. Nottingham Corporation (The Times, 20th July) 
Simonps, J., held that a local authority was not entitled to 
demolish a house comprised in a clearance order made under 
the Housing Act, 1936, without providing equivalent support 
for a house outside the area, in respect of which there was 
a right of support from the house it was proposed to demolish. 
The easement of support was a proprietary right which could 
only be taken away by plain enactment: Attorney-General v. 
Horner, 14 Q.B.D. 245; Public Works Commissioners v. 
Logan [1903] A.C. 355, 363. 


In Perkins v. Hugh Stevenson & Sons, Ltd. (The Times, 
20th July), the Court of Appeal (Sir Witrrimp GREENE, 
M.R., and MacKinnon and Fintay, L.JJ.) upheld a decision 
of HiLBery, J., to the effect that a workman who had applied 
for and been paid weekly sums as compensation in respect 
of an accident under the Workmen’s Compensation Act, 
1925, was not in the circumstances entitled to recover 
damages for the same injury at common law or under the 
Employers’ Liability Act. He had given clean receipts for 
the payments made after he knew of his right to exercise the 
option conferred by s. 29 (1) of the Workmen’s Compensation 
Act, 1925, and must therefore be taken to have exercised 
the option by electing to recover under that Act. 


In Whittaker, R. T., v. Whittaker, R. J. (The Times, 
2ist July), a Divisional Court of the Probate Divorce and 
Admiralty Division (Sir Boyp Merriman, P., and Henn 
Couns, J.) held that justices, hearing a summons issued by 
a wife who complained that her husband had wilfully neglected 
to provide reasonable maintenance, and asked for an order 
under the Summary Jurisdiction (Separation and Maintenance) 
Acts, 1895 to 1925, were bound by a judgment given in a 
county court, where it was found that the wife had committed 
adultery and held in consequence that she was not entitled 
to recover under a separation deed whereby the husband 
agreed to pay a specified weekly sum if she remained chaste: 
see per Lusu, J., in Ord v. Ord [1923] 2 K.B. 432, 439. It was 
intimated that the Divorce Court was not bound either by 
the finding of a court of summary jurisdiction or of a county 
court: Harriman v. Harriman [1909] P. 123. 








In Papadimitriou v. Henderson (The Times, 22nd July) 
GopparD, L.J., sitting as an additional judge of the King’s 
Bench Division, held that a shipowner who claimed for the 
actual or constructive total loss of his steamer was entitled 
to recover under a Lloyd’s policy of marine insurance. The 
steamer when midway between Greece and Sicily was 
captured and ultimately confiscated by adherents to General 
Franco. His lordship negatived defences based on alleged 
wilful misconduct on going on the chartered voyage when there 
was a chance of being captured, and an alleged failure to carry 
the proper documents; and held that inasmuch as the 
parties had fixed their own measure of indemnity within 
s. 67 (1) of the Marine Insurance Act, the plaintiff was entitled 
to recover the amount named and not merely the sum which 
the ship would have earned under a charter which had already 
been fixed: see per Lorp Wricur in Robertson v. Petros M. 
Nomikos, Ltd., 55 T.L.R., at p. 783. 


In Hickman v. Potts (The Times, 26th July) the Court of 
Appeal (Scorr, CLauson and Gopparp, L.JJ.) held that the 
levy of a distress for rates under a justices’ warrant was an 
execution within the meaning of s. 1 of the Landlord and Tenant 
Act, 1709, and accordingly that an action brought by the 
appellant as landlord in the county court against the respon- 
dent as bailiff acting for a rating authority for damages for 
failing to pay her out of the proceeds of a warrant for rates 
an amount due from the tenant for arrears of rent had been 
wrongly dismissed. Leave was given to appeal to the House 
of Lords. 


In Central Advance and Discount Corporation, Ltd. v. 
Marshall (The Times, 26th July) the Court of Appeal (Scorr, 
CLiauson and Gopparp, L.JJ.) reversed the decision of a 
county court judge and held that a memorandum of contract 
relating to a loan which contained no reference to a guarantee 
did not comply with the requirements of s. 6 of the Money- 
lenders Act, 1927. The section required that the memo- 
randum should contain all the terms affecting the liability 
of the borrower, and in the present case the guarantee imposed 
a liability in certain circumstances on the guarantors and 
therefore imposed a liability indirectly on the defendant. 


In Urban Housing Co., Ltd. v. City of Oxford and Another 
(The Times, 26th July) Bennert, J., granted a declaration 
that the plaintiffs were entitled to maintain on the sites on 
which they had stood certain walls which, as his lordship held, 
had been unlawfully demolished by the defendants, damages 
amounting to £180 being also awarded. The walls were 
erected in 1934 between a residential estate then being deve- 
loped by the plaintiffs and a similar estate belonging to the 
defendants and over two roads which gave access to a highway 
from the latter over the former. His lordship held that a 
brick wall was within the meaning of a condition restricting the 
erection of a fence, but that the defendants had failed to 
establish that certain restrictive covenants into which the 
plaintiffs had entered in a deed of 1933 had been or would be 
infringed by the erection of the walls which the defendants 
had demolished. 


In London and Provincial Leather Processes, Ltd. v. Hudson 
(The Times, 26th July) Gopparp, L.J., sitting as an additional 
judge of the King’s Bench Division, held that under an 
insurance policy expressed to be “ against all and every risk 
whatsoever, however arising ” the plaintiffs were entitled to 
recover in respect of the loss of certain skins. These were 
sent for processing to a firm in Berlin who sub-contracted 
with another firm for part of them. The first firm became 
bankrupt and could not pay the sub-contractors whoclaimed 
a lien on the skins in their possession. His lordship intimated 
that both the sub-contractors and the administrator in 
bankruptcy of the first firm had acted unlawfully in detaining 
the skins, aud that their detention was “ fortuitous” or 
“ accidental ” in the sense in which those words were used in 
insurance law. 
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Criminal Law and Practice. 
DEFENCE OF HABITUAL CRIMINALS. 

Prosecutions for being a habitual criminal under s. 10 of the 
Prevention of Crime Act, 1908, usually involve the considera- 
tion of highly technical questions under that section. It is an 
extremely complicated provision in spite of the fact that the 
issues therein defined must be considered by a jury. 
A prisoner charged under the section cannot be expected 
to appreciate that it has been held in R. v. Brown, 23 Cox 615, 
that the evidence that he has been leading persistently a 
dishonest or criminal life must show that he has so conducted 
himself down to the time of his arrest, or that proof of previous 
convictions may be sufficient evidence of this (R. v. Bennett, 
4 Cr. App. Rep. 192). It is vitally important that he should 
be represented at the trial of such a charge by counsel, who 
is in a position to appreciate matters such as these, upon which 
the liberty of the accused for a period as long as ten years 
may depend. 

“ We think it extremely desirable . . . that, where there 
is a charge of being a habitual criminal, unless the cireum- 
stances are very unusual, a prisoner should have the advantage 
of being represented by counsel.” These words, uttered by 
the Lord Chief Justice in R. v. Andrews, 103 J.P. 11, on 
12th December, 1938, referred to a case where the appellant, 
charged with being a habitual criminal, was unrepresented 
by counscl. There was a witness present in court whom the 
defence had subpcenaed to attend, but he did not give evidence, 
as the prisoner was not informed of his right to call witnesses, 
although he gave evidence on his own behalf. He was 
convicted of being a habitual criminal, but his appeal succeeded 
on the combined grounds that he was unrepresented by counsel 
and was not told of his right to call witnesses. 

The comment of the Court of Criminal Appeal on the 
desirability of a person accused of such a charge being 
represented by counsel was not only strongly worded, but was 
also stated as a ground for the quashing of the conviction. 
It is true that the court envisaged an exceptional case in which 
representation by counsel would give neither the prisoner nor 
the court any real additional assistance. Such a case might 
well occur where it is obvious from the quick succession of 
numerous criminal convictions that there is no possible 
defence to the charge. On the other hand, even in such a 
case, it is a considerable hardship for an accused person to 
be without the help of counsel, whose appeal ad misericordiam, 
as is well known, can sometimes diminish the period for which 
a prisoner is deprived of his liberty. 

It is to be hoped that judges will bear these remarks of the 
Court of Criminal Appeal in mind when dealing with these 
cases. There is ample warning in the reports against incorrect 
or vague directions of the jury (R. v. Young, 23 Cox 624; 
R. vy. Sullivan, 9 Cr. App. Rep. 201). It is also not the first 
time that the Court of Criminal Appeal has recommended that 
prisoners on serious charges should always be defended by 
counsel (see R. v. Kelly, 21 Cr. App. Rep. 151). Tribunals can 
avoid the unfortunate result of otherwise proper convictions 
being quashed on appeal by resorting to their power, in case 
of need, to request some member of the Bar who is in court 
to offer his services to the prisoner, or by granting a defence 
certificate under s. | of the Poor Prisoners’ Defence Act, 1930. 

CONSECUTIVE SENTENCES. 

Under s. 10 of the Criminal Law Act, 1827, the court is 
given power to award a consecutive sentence of imprisonment 
in the case of a person found guilty of felony who is already 
imprisoned under sentence for another crime. Under the 
same section, as amended by s. 6 of the Penal Servitude 
Act, 1857, where such a person is already under sentence of 
either imprisonment or penal servitude, the court, if 
empowered to pass sentence of penal servitude, may award 
such sentence for the “ subsequent offence” to commence 
at the expiration of the previous sentence, although the 








aggregate term may exceed the maximum term that could 
be awarded for either offence. 

There is much to be said for the view that when the statute 
was drafted the words “ subsequent offence ’’ were intended 
to mean the offence tried subsequently, and not to be confined 
to offences which were committed subsequently. The question 
appears to have been discussed, but not decided, in R. vy. 
Hemming, 7 Cr. App. Rep. 236, and R. v. Fielder, 19 Cr. App. 
Rep. 87. Probably the section is merely declaratory of the 
law as it then existed (R. v. Castro, 5 Q.B.D. 490, at pp. 515, 
516), and in that case the words “ subsequent offence ” would 
mean “offence tried subsequently,’ whether it had been 
committed before or after the offence for which the prisoner 
was under sentence. 

The question has never been authoritatively decided, but 
recently at Birmingham Quarter Sessions in R. v. Meredith 
(27th June, 1939) it was actually argued on behalf of a 
prisoner that the offence for which she was being tried was 
prior in date to the offence for which she was undergoing 
sentence, and that therefore it was not competent for the 
court under s. 10 of the Criminal Law Act, 1827, to sentence 
her to a consecutive term of imprisonment. The learned 
deputy recorder, however, disagreed with that view, pointing 
out how extraordinary it would be, particularly in the case 
of a previous offence which was more serious than the offence 
for which the prisoner was already undergoing sentence. In 
fact, in the case before him, both cases involved charges of 
larceny from the person. 

Probably the absence of authority on the subject can be 
explained by the fact that the court generally inclines against 
the award of consecutive sentences (R. v. Hindley, 15 Cr. 
App. Rep. 31), particularly when the previous sentence is a 
term of penal servitude (R. v. Clarke, 9 Cr. App. Rep. 116), 
or a term of two years’ imprisonment with hard labour. 
No general rule can be laid down, however (R. v. Morris, 
19 Cr. App. Rep. 77), and it is not impossible that the Court 
of Criminal Appeal will have to make a decision on this 
interesting problem in the future. 








New Rules under Military 
Training Act, 1939, and Reserve 
and Auxiliary Forces Act, 1939. 


A satcu of rules were issued on 23rd June, 1939, in pursuance 
of the new powers to make Orders in Council under s. 11 (1) 
of the Military Training Act, 1939, and s. 4 (1) of the Reserve 
and Auxiliary Forces Act, 1939 (S.R. & O., 1939, Nos. 718, 
719 and 720). 

Parts of these rules require immediate and careful con- 
sideration by those who practise in the courts. These are the 
articles dealing with relief in respect of certain liabilities to 
which militiamen and persons called out to serve with the 
reserve and auxiliary forces may be subject. Similar regula- 
tions with respect to these are contained in §.R. & O., Nos. 718 
and 719. 

The first important rule gives relief in respect of certain 
judgments. These are: (a) for the recovery of premises of 
which a person was in occupation immediately before his 
period of training or being called out ; (6) for the payment of 
rent or money due under a mortgage in a similar case ; (c) for 
the payment of any sum of money or for the enforcement of 
any security, provided that the money has become payable 
or the security enforceable by reason of an obligation entered 
into before 15th June, 1939, in the case of a militiaman, or 
before being called out to the reserve or auxiliary forces in 
other cases. 

The relief afforded is that during the period of training or 
service and for six months subsequently in the case of a 
militiaman and, in the case of a person called out to the 
reserve or auxiliary forces, for a subsequent period equal to 
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his period of service, no step can be taken by way of execu- 
tion or otherwise for the enforcement of the judgment or 
order except with the leave of the court by which it was given 
ormade. Moreover, during that period no remedy which may 
be available to any person for obtaining such possession or 
payment or for such enforcement without any such judgment 
or order, can be enforced except with the leave of the High 
Court or the county court. 

The following are not affected : (a) a mortgagee’s power of 
sale where he is in possession at the beginning of the period, 
or where, before the beginning of the period he has appointed 
a receiver who at the beginning of the period is in possession 
or in receipt of the rents and profits of the mortgaged property ; 
(6) any power of sale of a mortgagee in possession of property 
other than land or an interest in land where the power of sale 
has arisen and notice of the intended sale has been given before 
the beginning of the period; (c) any right or power of 
pawnbrokers to deal with pledges. 

There are similar provisions preventing the termination, 
during the same periods, of a licence to live in a dwelling- 
house where the licensee has living with him any person wholly 
or partly dependent on him, except with the leave of the High 
Court or the county court. 

In considering all such applications for leave as have been 
mentioned, the court must take into account the circum- 
stances directly or indirectly attributable to the duties which 
the militiaman or member of the reserve or auxiliary forces 
is or was liable to perform by reason of his training or service. 

The courts are also given powers to stay execution of 
certain judgments and orders and to make provision for the 
payment by instalments of any money payable thereunder. 
The judgments and orders are those for the recovery of 
possession of any property or for the payment of any money 
or for the enforcement of any security. The court may only 
exercise these powers where it is satisfied that it is necessary 
for the avoidance of hardship “ by reason of circumstances 
directly or indirectly attributable to any person being or 
having been” under training or called out for service with 
the reserve or auxiliary forces. 

The High Court and county court are also given power 
under similar circumstances to grant injunctions either 
unconditionally or otherwise, restraining the exercise of any 
remedy which may be available against the applicant for 
obtaining possession of any property, for the payment of any 
money or for the enforcement of any security (being a remedy 
available without the judgment or order of a court). The 
court further has power to stay proceedings under bankruptcy 
petitions and winding-up petitions against companies on the 
ground of insolvency, where the insolvency is proved to be 
directly or indirectly attributable to any person being under 
training or having been called out to serve in the reserve or 
auxiliary forces. 

Satisfactory relief is also given in respect of instalments, 
whether of interest or of other charges, payable under building 
society advances. No such instalments are to become due 
during the period of training or service, and the first instalment 
which would have become due during that period is to become 
due on the first date fixed for the payment of an instalment 
next after the end of the period. All subsequent instalments 
are postponed accordingly. Where no instalments would 
have become due after the period of training or service, the 
first instalment which would have become due during that 
period is to become due one month after the end thereof, 
and subsequent instalments thereafter are to become due at 
the same intervals as they became due before the period. 
“ Building society” means “a society incorporated under the 
Building Societies Acts, 1874 to 1894, and any such 
unincorporated society as is mentioned in s. 7 of the Building 
Societies Act, 1874.” 

Provision is also made (1939, S.R. & O., No. 719) for the 
payment of civil remuneration in the case of certain public 








officers during their period of service with the reserve and 
auxiliary forces. Clerks of the peace are deemed to be absent 
on leave and must continue to receive their emoluments of 
office. They must, however, appoint and pay their deputies 
for the period in question. A borough council is given power 
to pay its clerk of the peace, or to or for the benefit of his 
wife or other dependents nominated by him a sum not 
exceeding the amount of remuneration paid to him after 
deducting (a) the amount of any remuneration which would 
have been paid by him to his deputy for the period if he had 
not been called out, and (b) the amount of his service pay. 

During the period of absence of a deputy clerk of the 
peace of a county with the reserve or auxiliary forces he is 
deemed to be absent on leave. During that period the county 
council must pay to him or to or for the benefit of his wife 
or other dependents nominated by him, such sum (if any) 
as may be determined—(qa) in the case of the deputy clerk 
of the peace of the County of London, by the standing joint 
committee ; or (6) in any other case, by the court of quarter 
sessions. That sum must not exceed the remuneration which 
he would have received for that period if he had remained 
in the actual performance of his duties as deputy clerk of the 
peace, after deducting the amount of his service pay. Similar 
provision is made for the payment of coroners’ and justices’ 
clerks. In relation to clerks to county justices, the appropriate 
authority is the standing joint committee, and in the case of 
clerks of borough justices the appropriate authority is the 
borough council. There is also provision for the payment 
of employees of local authorities, constables, probation 
officers, employees of a whole-time justices’ clerk, who are 
deemed to be contributory employees of a local authority 
under s. 20 (2) of the Local Government Superannuation Act, 
1937, certain registration officers and teachers, and a number 
of other local government employees. 

In the case of both militiamen and persons called out for 
service with the reserve and auxiliary forces, there are 
provisions for treating their periods of service as aggregating 
with their military service or training for the purpose of 
superannuation rights as local government servants and 
teachers. Pensions of policemen and firemen are similarly 
protected, and provision is made for disablement grants in 
the case of constables and firemen receiving injuries or 
contracting disease while serving with the reserve or auxiliary 
forces. Protection is also afforded to the benefits under 
superannuation schemes in force with respect to private 
undertakings. Various other protections are given to insured 
persons within the meaning of the Widows’, Orphans’ and 
Old Age Contributory Pensions Act, 1936, the period of 
probation of a constable on probation and holders of scholar- 
ships at educational institutions in the case of both militiamen 
and persons called out for service with the reserve or auxiliary 
forces. Persons entitled to compensation for loss of office 
under the Local Government Act, 1929, and the Electricity 
(Supply) Acts, 1919 to 1935, also receive protection in the 
case of militiamen and persons called out for service with the 
reserve or auxiliary forces. National Health and Unemploy- 
ment Insurance are protected in the case of militiamen. 
Policies of industrial assurance, ordinary policies of life 
assurance and assurances effected with friendly societies 
receive protection under S.R. & O., 1939, No. 720 in the 
case of both militiamen and persons called out for service 
with the auxiliary and reserve forces. 

The Orders also contain provision for the billeting of troops 
and the impressment of vehicles for the purposes of the Army 
and the Air Force and the Naval forces. 

No one will complain of difficulties which the new regulations 
may create for employers and creditors. They are part of the 
inevitable sacrifice required as a result of a national emergency, 
and the Government is to be congratulated on the care with 
which the regulations have been framed and the promptness 
with which they have been issued. 
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Company Law and Practice. 


Most of the many thousands of companies which are 
incorporated every year are incorporated 


Companies and for commercial purposes. Their chief 


Entertainments object is to make profits for the benefit of 
Duty. their members. There are, however, a 
great number of companies which are 


incorporated without this object and which even go so far as 
to forbid the distribution of any profits among their members. 
These companies are mainly concerned with charitable, 
educational or other philanthropical activities. They should 
be formed as companies limited by guarantee, rather than as 
companies limited by shares, and very often they think it 
desirable to get leave to omit the word “ limited ” from their 
name. This they can do if they satisfy the Board of Trade 
on certain matters which are set out in s. 18 of the Companies 
Act, 1929, and if they are prepared to put up a small sum of 
money which has to accompany the application for the 
privilege. Hospitals provide one example of the sort of 
undertaking which is now being increasingly carried on by 
companies of this kind. Much of what I shall have to say 
in this article will apply to hospitals and other similar 
undertakings, but in view of the holiday season I pro- 
pose to turn my attention more specifically to companies 
which are formed for the dual purpose of edifying and 
entertaining the general public without the prospect of 
pecuniary gains for the members. 

I will assume that we have a company limited by guarantee 
and controlled by a small number of people who probably 
prefer the less commercial appellation of “‘ committee of 
management ” to the more usual one of * board of directors.” 
These persons may or may not be paid for their services. 
If the company has applied for and been granted a licence 
under s. 18 to dispense with the word * limited” at the end 
of its name, they will not be paid anything. Reasonable and 
proper remuneration may be paid to officers or servants of 
the company for services actually rendered, but the members 
of the committee of management will not get any fixed salaries, 
remuneration or other money benefits out of the funds of the 
company. I imagine that one of the first matters which will 
occupy the attention of the committee will be the question 
of entertainments duty. This duty was first imposed during 
the war (in company with duties on matches, table waters 
and cider). It is levied under the provisions of the Finance 
(New Duties) Act, 1916, ss. 1 and 2, as subsequently altered 
and amended by the Finance Act, 1922, s. 13, and the Finance 
Act, 1924, s. 6. This last section is one which may prove 
useful to a committee in search of exemption. Subsection (4) 
contains the following provision : 

“ Notwithstanding anything in section one of the Finance 
(New Duties) Act, 1916, as amended by any subsequent 
enactment, entertainments duty shall not be charged on 
payments for admission to any entertainment where the 
Commissioners of Customs and Excise are satisfied that 
the entertainment has been promoted by a_ society 
or institution of a permanent character established or 
conducted solely or partly for philanthropic or charitable 
purposes, or by two or more such societies or institutions 
acting in combination, and that the whole of the net 
proceeds of the entertainment are devoted to philanthropic 
or charitable purposes . ig 

Pausing here for the moment, it becomes necessary to inquire 
in each specific case whether the objects of the institution 
embrace philanthropic or charitable purposes, and whether 
the net proceeds of the entertainment are devoted to those 
objects. This is not the place to enter upon a discussion of 
what is a charity and what is not. The locus classicus which 
immediately springs to the mind is the judgment of Lord 
Macnaghten in Commissioners for the Special Purposes of the 
Income Tax v. Pemsel [1891] A.C. 531, at p. 583. I may 





observe, in passing, that in Re Shakespeare Memorial Trust 
[1923] 2 Ch. 398, the erection and endowment of a Shakespeare 
Memorial National Theatre with the object of performing 
Shakespeare’s plays, reviving English classical drama and 
stimulating the art of acting was held to be a charity. In the 
case of a company (assuming for the moment that a company 
is a society or institution within the meaning of the above 
section), it is essential that some, though not all, of its objects 
should be philanthropic or charitable. Further, it is essential 
that the whole of the net proceeds should be devoted to these 
particular objects. If the proceeds are merely used for the 
general purposes of an undertaking which has some non- 
charitable objects, the exemption will not, it is thought, apply. 

This brings me to the wider question of whether the sub- 
section is applicable to a company at all. There is no decision 
on this point. In a similar section of the Finance Act, 1923, 
the word * society” is used alone and is defined so as to 
include a company. This, if relevant at all, seems to provide 
grounds for argument either way, but upon the whole it 
would seem probable that the expression “society or 
institution,” in s. 6 (4) of the Finance Act, 1924, is wide 
enough to include a company. That subsection was in 
fact enacted largely as a result of and in order to reverse the 
decision in A.-G. v. McLeod [1918] 1 K.B. 13, which showed 
that the duty was chargeable in cases in which it was 
nevertheless considered a hardship to charge it. The victim 
in that particular case was a school—an unincorporated body. 
Nowadays education is very often provided by companies, 
and it would certainly be strange if a company of this kind 
was chargeable with a duty which is no longer chargeable 
against an unincorporated body which is engaged in doing 
precisely the same thing. 

A similar difficulty arises in construing s. 1 (5) of the Finance 
(New Duties) Act, 1916. This section gives four instances 
in which entertainments duty is not chargeable. It is 
possible that in some cases the second of these—where 
“the entertainment is of a wholly educational character 
(any question on that point to be determined in case of 
difference by the Board of Education) ’—may be of some use 
to the committee of management of our imaginary company. 
The committee may perhaps also be in a position to take 
advantage of the third exemption if it is only trying to amuse 
children at a maximum charge of one penny per head. But 
in most cases relief will be claimed under the last head, which 
grants exemption in cases where the Commissioners of Customs 
and Excise are satisfied “‘ that the entertainment is provided 
for partly educational or partly scientific purposes by a 
society, institution or committee not conducted or established 
for profit Thé same section, as subsequently amended, 
provides that where the Commissioners are satisfied that the 
whole of the net proceeds of an entertainment are devoted to 
philanthropic or charitable purposes and that the whole of the 
expenses of the entertainment do not exceed 50 per cent. 
of the receipts, the amount of duty paid in respect of the 
entertainment shall be returned. 

An interesting point arises out of this last provision. 
When a company makes any profit on a show of any kind, 
that profit goes into the coffers and accounts of the company 
and becomes available for the general purposes of the company. 
For the purpose of claims for exemption from duty it must be 
shown that the money is devoted to charitable purposes, 
and in the case of a company the way of ascertaining whether 
or not it is so devoted is to look at the objects clause of the 


company’s memorandum. Now the objects clause of a 
memorandum in modern form contains, as I have very 


frequently pointed out in these columns, many subclauses 
which are not strictly speaking objects at all, but only powers. 
These powers are certainly not in themselves charitable objects, 
and to this extent therefore it could be said that money 
coming into the company could and would be devoted to 
objects which were not charitable. On the other side it could 
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no doubt be argued that the non-charitable “ objects ” were 
in reality only powers designed to enable the company the 
better to accomplish its strictly charitable objects. The 
non-charitable powers would thus be only subsidiary and 
incidental to the charitable objects, and the company would in 
fact only be pursuing charitable aims. The point is, that the 
company must be shown to be incapable under its constitution 
of spending its net profits on anything which is not charitable. 
It is not sufficient to prevent the distribution among the 
members of the profits of the going concern and the surplus 
assets in a liquidation. It is, of course, essential to do both 
these things, but it is equally essential to draft the objects 
clause so as clearly to show that the non-charitable objects 
(if any) consist only of things which the company would in any 
case be able to do under the general law in the course of its 
business of furthering its charitable objects. It may well be 
said that it would be better to leave out altogether the non- 
charitable powers or objects, if in fact they only repeat the 
general law and do not confer on the company any powers 
which it would not have in any event. The writer is sometimes 
strongly disposed to favour this argument, but there are good 
reasons on the other side as well. One not so good reason 
is that the company would not be conforming to a well- 
established precedent and might seem to be starting life 
without many of the advantages of its contemporaries. A 
stronger argument is that the memorandum should contain 
in black and white a statement of the general powers of the 
company to which persons who have not a specialised know- 
ledge of company law can refer. A statement of this kind 
is specially useful to the directors who can tell at a glance 
without having to take legal advice whether or not the 
company can enter on a particular line of conduct. 
Returning to the question of entertainments duty, I must 
point out before ending this article that there are a number 
of different grounds on which claims for exemption can be 
based. I have not dealt with all those grounds. If a 
company can be so formed as to be a charity and nothing 
else, it will be in a strong position in this respect and it will 
also be in a position to escape income tax. The promoters 
of a company should always, where possible, communicate 
with the taxing authorities before the incorporation of the 
company in order to see what view those authorities take 
and to be able to meet any objection by alterations to drafts 
which, after incorporation, could only be altered at some 
expense. 


‘ 








A Conveyancer’s Diary. 


THERE is a well-known rule that a trustee cannot validly 
purchase the property of which he is trustee : 
Trustees as Lord Eldon said, in Ez parte James, 
purchasing “ the purchase is not permitted in any case, 
Trust Property. however honest the circumstances; the 
general interests of justice requiring it to 
be destroyed in every instance, as no court is equal to the 
examination and ascertainment of the truth in much the 
greater number of cases. The principle has been carried so 
high that where a trustee in a renewable lease endeavoured 
fairly and honestly to treat for a renewal on account of his 
cestui que trust, and, the lessor positively refusing to grant 
a renewal for his benefit, the trustee, as he very honestly 
might under those circumstances, took the lease for himself, 
it was held that even in such a case it is so difficult to be sure, 
there was not management, . . . that the lease taken by the 
trustee from a person who would not renew for the benefit 
of the cestui que trust, should be considered taken for his 
benefit and should be destroyed rather than that the trustee 
should hold it himself under those circumstances’: 8 Ves. 
337, at p. 345-6. 
But such a transaction may be authorised, of course, 
by all the beneficiaries, being sui juris, though the trustee 





would do well to see that they are not advised by the same 
solicitors as himself; and it may be done with the leave of 
the court : see the observations of the Master of the Rolls in 
Campbell v. Walker, 5 Ves. 678, 681. In a large case it will 
generally be best to obtain the leave of the court. In many 
cases, however, hardship is caused if the sale cannot be 
effected without the leave of the court, as where the property 
is small, the trustee is the obvious purchaser, and the consent 
of all the beneficiaries cannot be obtained. For example, 
a parent may have a small estate and house, the family 
home, but little other unsettled property. He wishes to 
divide his property equally among his children, but has one 
son who is much the most business-like of them. That son 
is an obvious trustee of the parent’s will, and also is the 
only child in a position from his own resources to keep up 
the estate. The parent does not wish to make inequality 
by specifically devising the estate to that son alone. Much 
the best course is for residue to be given on trust for sale 
and equal division, and for a special power to be incorporated 
in the will enabling the son to buy the property. Such a 
clause ought to provide that for the purposes of negotiation 
the son should not act as a trustee, but that his colleagues 
should act without him. A provision of this sort is 
often most desirable, and practitioners should watch for 
circumstances in which it is desirable to suggest it to testators. 

Once the prospective purchaser has become an active 
trustee of the will, he is absolutely debarred from purchasing 
while he continues to be so, save in the circumstances referred 
to. A sale, to be impeachable, may be indirect, as where he 
procures a nominee to bid for him at the auction of the 
property : Campbell v. Walker, above. On the other hand a 
person who has not acted as trustee, though appointed to 
do so, is a competent purchaser: Clark v. Clark, 9 App. Cas. 
733. <A trustee cannot, of course, make himself a competent 
purchaser by retiring from the trust for the very purpose of 
purchasing. But if he has bond fide retired some time before 
the purchase, the purchase is valid: Re Boles and British 
Land Co.’s Contract [1902] 1 Ch. 244. In that case the testator 
died in May, 1885, leaving the Ryll Court Estate as part of 
his property. A, B and C were his executors and trustees for 
sale. They proved the will in June, 1885. In November, 
1885, C retired from the trust, and the Ryll Court Estate was 
vested in A and B alone. In November, 1897, A and B 
conveyed the estate to C. In May, 1901, C contracted to 
sell it at a substantial profit, but the purchaser objected to 
the title. On a vendor and purchaser summons, it was held 
that this objection was incorrectly made. Buckley, J., said 
that if a trustee had retired “ and there is nothing to show that 
at the time of the retirement there was any idea of a sale, 
and in fact there is no sale for twelve years after his retirement, 
is there anything to prevent him from becoming a purchaser ? 
I think not”: at pp. 246-247. 

In that case, of course, the interval between the retirement 
and the sale was a rather long one, but the exact length of 
time was not material. What is material is that the interval 
should be long enough not to arouse suspicion that the sale 
was contemplated at the time of the retirement, and a period 
much shorter than twelve years might well be enough for this 
purpose. The longer the period the more weight it has as 
evidence against the retirement having been with a view to 
the purchase. Conversely, if there is other evidence of such 
an intention, a very long period is not conclusive to validate 
the sale. 

Besides being unable to sell to his own nominee, a trustee 
‘annot re-purchase from a purchaser from himself, so long 
as the primary contract remains executory : see per Mellish, 
L.J., in Parker v. McKenna, L.R. 10 Ch. 96, at p. 125, followed 
in Williams v. Scott [1900] A.C. 499, and Delves v. Gray [1902] 
2 Ch. 606. Nor can he do so at any stage after completion if 
there was anything amounting to a bargain, even if only 
binding in honour, with the purchaser for such re-purchase : 
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Re Postlethwaite, 60 L.T. 514. But there does not seem to be 
anything to prevent such a re-purchase, even if only after a 
comparatively short interval, if there was no such under- 
standing, and if the purchaser was in all respects a free agent 
to re-sell or not to re-sell. These rules suggest a possible way 
in which a trustee who actually wants beneficial possession of 
the trust property may be able to obtain it. Let him sell 
at a proper price to a third person, and let the third person 
grant him a long lease. Having laid out his money the 
purchaser will, of course, require a rack-rent. But the cost 
of that to the trustee will, after all, be no more, or little more, 
than he would lose in interest on his own capital if he had 
laid that out in the purchase. This arrangement will give the 
trustee the possession which he wants, and will leave an 
unimpeachable title to the fee simple. At a later date the 
trustee can make an offer for that if he desires to do so. In 
the meantime his beneficiaries cannot impeach the sale, 
unless it is fraudulent, as, for example, if it is at an under- 
value. Such a device as this may save the trouble and 
expense of an application to the court in small cases where the 
transaction is desirable but the will gives no power for the 
trustee to purchase, and where the beneficiaries are not all 
available to consent. 








Landlord and Tenant Notebook. 


Avutuority for the proposition that the tenant of a farm 
not bound by any express agreement 


The Meaning is obliged to cultivate the land in accordance 
of Good with the rules of good husbandry is pro- 
Husbandry. vided by the case of Powley v. Walker 


(1793), 5 T.R. 373. In the declaration, 
the plaintiff alleged that the defendant was tenant to the 
plaintiff of a certain farm in consideration whereof he under- 
took to cultivate the land according to the usage and course 
of good husbandry. In support of a motion in arrest of 
judgment it was contended that the claim was bad because 
there was no allegation of any terms on which the defendant 
became the plaintiff's tenant ; but held that the bare relation- 
ship of landlord and tenant was a sufficient consideration for 
the promise. 

An alternative allegation in the above-mentioned declara- 
tion was that the defendant undertook and promised to 
cultivate the land in a good and husbandlike manner, according 
to the custom of the country. The phrase italicised commonly 
follows, but appears to explain rather than qualify the 
obligation. In Wedd v. Porter [1916] 2 K.B. 91, C.A., in which 
it was decided that a tenant who held over after unsuccessful 
negotiations about terms other than rent was bound by this 
implied covenant, it was described by Swinfen Eady, L.J., 
as “an obligation implied by law to use and cultivate the 
lands in a husbandlike manner, according to the custom 
of the country,” and by Bankes, L.J., as having the effect 
that “the tenant must keep the buildings wind and water 
tight and cultivate the land in a husbandlike manner according 
to the custom of the country.” 

And when the Agricultural Holdings Act, 1923, s. 57 (1) 
attempts to define the rules of good husbandry, guardedly 
if at great length, the definition includes “ such rules of good 
husbandry as are generally recognised as applying to holdings 
of the same character and in the same neighbourhood as the 
holding in respect of which the expression is applied.” 

Now it is obvious that both questions of fact and questions 
of law may have to be considered when deciding whether 
the obligation has been broken. As regards the latter, we 
are fortunate in having one authority to refer to which 
covers many of the points likely to occur: Williams v. Lewis 
[1915] 3 K.B. 493. The circumstances of the litigation were 
such that each party was able to put his case rather high, and 





in the result a number of useful propositions were laid down in 
the judgment delivered by Bray, J. 

The action was for breaches of the implied obligation and 
was brought after the termination of a verbal tenancy which 
had lasted eight years, the land having since been let to a 
tenant under an agreement providing that he should receive 
any damages recovered in the action. 

The plaintiff contended, inter alia, that the tenant was 
obliged to deliver up the land “ in a clean and proper con- 
dition, properly tilled and manured.” On this the learned 
judge held that, ‘so far as it imported some greater obligation 
than the obligation to cultivate the land in a good and husband- 
like manner according to the custom of the country, it did not 
exist.”” And his lordship illustrated this point by the hypo- 
thetical case of a short tenancy of land which was in poor 
condition when let and which, though properly farmed, 
i.e., in accordance with the implied covenant, was not yet in 
proper condition when given up. 

The other contentions disposed of, three in number, were 
advanced by the defence. The first of these was the somewhat 
hopeful one that the obligation was fulfilled by leaving the 
land in as good condition as it was at the commencement 
of the term. In rejecting it, the learned judge reviewed a 
number of possible situations which help to make the true 
position clear. Thus, the converse applied ; suppose that 
when a tenancy begins the land is in a better condition than 
good husbandry according to the custom of the country 
demands, then the tenant may allow it to deteriorate without 
breaking the implied covenant. But if his farming of land which 
is out of condition improves it so that it satisfied the require- 
ment, he has no right to neglect it during towards the end of 
his tenancy so that it relapses to its former state. 

The next proposition is not of general application. It 
so happened that the land which was the subject matter of the 
action was a “bytake,” i.e., that the tenant held other land 
of the same landlord, which was a farm in the ordinary sense 
of the word, i.e., land with a farmhouse and other farm buildings, 
while the bytake had none. The main farm was, it was said, 
in better condition than the implied covenant demanded, 
and an allowance ought to be made accordingly. It was 
pointed out that one would expect land further from the 
foldyard to get less manure than that nearer. His lordship 
said that while there must be some give and take, there 
was nothing to justify deliberate starvation of the land 
which was the subject matter of the claim ; the land must be 
treated fairly all round, and if any part got less dung, it must 
be mown less often and grazed more. 

The last point dealt with concerned the measure of damages. 
The contention put forward by the tenant was that the 
proper measure, in so far as loss of fertility was complained of, 
was the manurial value of hay and straw improperly removed, 
assessed by reference to a locally published table. The 
learned judge held, however, that the principle was that 
indicated by the usual rule of law, namely, that the measure 
was the injury to the reversion ; in practice, this meant the 
diminution in the rent which could be obtained from, or the 
allowance which would have to be made to, an incoming tenant. 

One might summarise the law laid down in Williams v. 
Lewis in a number of propositions, mostly negative but none 
the less helpful, viz.: (1) The implied covenant to cultivate 
in a husbandlike manner according to the custom of the 
country does not in itself oblige the tenant to yield up the 
land in a clean and proper condition at the termination of 
the tenancy. (2) If the land is in bad condition at the com- 
mencement of the tenancy, the covenant obliges the tenant 
to improve it. (3) If (thanks to “high farming”’) it is in 
better than proper condition at the commencement or at some 
time during the tenancy, the covenant does not oblige the 
tenant to maintain the standard so set. (4) The covenant 
applies equally to all parts of the holding. (5) The measure 
of damages for its breach is the injury to the reversion. 
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If we seek to draw an analogy between the implied covenant 
to cultivate in a husbandlike manner and the implied covenant 
to repair, we must tread warily ; for while the object may be 
the same, repairs are a matter of replacement and removal as 
and when occasion demands, but cultivation requires work 
and care of a continuing nature. In Horsfall v. Mather 
(1815), Holt N.P. 7, Gibbs, C.J., described the liability of a 
yearly tenant of a dwelling-house as follows: “ He is bound 
to use the premises ‘2 a husbandlike manner ; the law implies 
this duty and no more”; but there is an absence of direct 
authority on such questions as to whether this may or may 
not oblige a tenant to improve property which is in bad 
repair and whether the landlord has an actionable grievance 
if a particularly high standard, once attained, is departed 
from. But it seems reasonable to assume that the limitations 
recognised in the case of an express covenant to repair—e.g., 
those applicable to old buildings and latent defects discussed 
in the “‘ Notebook ” of 8th July last (83 Sox. J. 539)—would 
be available in the case of the implied obligation. Thus, if a 
tenant takes a building with a leaky roof and broken windows, 
and the agreement is silent on the subject of repairs, the 
landlord would be entitled to have the defects mentioned 
remedied ; but if rebuilding were necessary owing to the age 
or construction of the house, the tenant would not be liable. 
As regards the measure of damages, the principle is, of course, 
the same; a landlord, whether the demised premises be a 
farm or a dwelling-house, is entitled to whatever sum 
adequately represents the injury to the reversion occasioned 
by the breach. And in both cases L.T.A., 1927, s. 18, would 
apply (the section expressly mentions implied agreements, so 
that the tenant of a farm may benefit if, say, the land is 
acquired for the purposes of an aerodrome). 











Our County Court Letter. 
DISPUTED BOUNDARIES. 


THE above subject has been considered in three recent cases. 
In Tompkins v. Jones, at Northampton County Court, the 
claim was for £12 3s. 6d. as damages for trespass, and for 
an injunction restraining the defendant from entering upon 
land of the plaintiff. The plaintiff had purchased a house, 
known as “ Taylor’s Stores,” in the Square at Lavendon, in 
1935. Adjoining the house was a piece of land, which had 
always been occupied therewith, although the deeds did not 
expressly include the land. In support of his case, the plaintiff 
called as witnesses his two predecessors in title. The first 
stated that he had fenced in and cultivated the ground in 
1893, when his father owned “ Taylor’s Stores.” On his 
father’s death, in 1904, his mother became the owner, and in 
1918 he himself bought the property. He had never paid 
rent for the disputed land, which he regarded as his own. 
In October, 1931, he sold “ Taylor’s Stores’ (including the 
land in dispute) to the plaintiff’s immediate vendor, whose 
ownership was never disputed. The defendant relied upon a 
conveyance dated in 1918, and another dated the 22nd 
January, 1922. Both of these deeds showed that the defendant 
was the owner of the land, which had never been cultivated, 
but was used as a rubbish heap. Corroborative evidence was 
given by a butcher, who used to leave his van on the land 
from 1917 to 1919, and by two other witnesses, one of whom 
was a former tenant of “ Taylor’s Stores.” His Honour 
Judge Donald Hurst accepted the evidence of the deeds of 
the defendant, and gave judgment in his favour, with costs. 
In Matthews v. Gage, at Lowestoft County Court, the claim 
was for £5 as damages for breach of the implied covenants 
(for good right to convey and for quiet enjoyment) contained 
in the conveyance of the plaintiff's land in Kimberley Road. 
The land was bought for £450 and was described as having a 
frontage of 25 ft. 6 ins. and a depth of 135 ft. or thereabouts. 





About a year after the purchase, it transpired that a surveying 
error had been made, and that the plaintiff's conveyance 
included a strip of land 15 ft. in width, which really belonged 
to the London and North Eastern Railway Co. The plaintiff 
was accordingly requested to move his fence back to a distance 
of 15 ft., or else accept a tenancy of the strip (at a nominal 
rent of 2s. 6d. a year) until such time as the company might 
require to use it. An estate agent gave evidence that the 
plaintiff was losing one-ninth of his garden, the value of which 
was £9. The expert evidence for the defence was that the 
extra 15 ft. in the length of the garden had not induced the 
plaintiff to give a higher price for his house. The value of the 
land lost did not exceed £1. His Honour Judge Rowlands 
observed that the loss of land was a serious deprivation to a 
man fond of gardening. Judgment was given for the plaintiff 
for £3 and costs. It transpired that there were about a dozen 
similar cases, and that the amount claimed was the defendant’s 
one-third liability as a partner in the firm of builders from 
whom the plaintiff bought the property. 


In Nutter v. Armitage, at Ripon County Court, the claim 
was for £50 damages, and for an injunction to restrain the 
defendant from trespassing upon land adjoining the plaintiff's 
house at Bishop Monkton. The plaintiff’s case was that the 
disputed land was not included in the conveyance to the 
defendant. The defendant’s case was that the disputed strip 
was included in the conveyance of his farm from the Ecclesias- 
tical Commissioners to himself. Alternatively, he had 
acquired a title by adverse possession. His Honour Judge 
Stewart gave judgment for the plaintiff for £20, and an 
injunction was also granted, subject to the preservation of the 
defendant’s right of way to his fields. The plaintiff was 
awarded costs on Scale C. 
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To-day and Yesterday. 


LEGAL CALENDAR. 
24 Juty.—The trial of ten South American slave traders 
at Exeter, on the 24th July, 1845, reads like a 
chapter out of Marryat. H.M.S. Wasp, patrolling the African 
coast, fell in with the Felicidade, a Brazilian schooner fitted 
out for the slave trade. Two boats were manned and put 
in charge of a lieutenant who took possession of her and sent 
most of her crew to the Wasp. Soon a Brazilian brigantine, 
the Echo was sighted. The lieutenant in the Felicidade 
gave chase, overhauled her, found a cargo of slaves on board 
and took possession of her. Eventually he transferred some 
of her crew to the Felicidade, which he left in the hands of a 
midshipman and nine seamen. Within an hour the prisoners 
rose, killed the Englishmen and took possession of the ship. 
They were now convicted of murder, but the Court of Crown 
Cases Reserved eventually set them free, holding that as the 
seizure of their ship was illegal, they were never within the 
Admiralty’s jurisdiction. 
25 Juty.—On the 25th July, 1763, “an old notorious 
gambler who has infested Moorfields for many 
years corrupting youth by gaming, being tied to a tree near 
the place where they toss up, received sixty-six lashes on his 
bare back pursuant to his sentence last sessions at Hick’s 
Hall. He is to undergo the same punishment twice.” 


26 Juty.—Arthur Kekewich, for twenty years a Chancery 
judge, was born on the 26th July, 1832, at 
Peamore, Exeter. 


27 Juty.—In the south-east corner of Tavistock Church, 
in Devon, you may see the magnificent tomb 
of Mr. Justice Glanville who died on the 27th July, 1600. 
His effigy depicted in the scarlet and ermine of judicial 
office well depicts the heavy, corpulent man. He is said 
to have begun practice as an attorney and if it be so he must 
be the first of that branch of the profession to have attained 
the Bench. He had been but two years a Justice of the 
Common Pleas when he died. 


28 Juty.—On the 28th July, 1914, Madame Caillaux, 
wife of a prominent French politician, was 
acquitted by a Paris jury of the murder of Monsieur Calmette, 
editor of the Figaro, whom she had shot dead. The 
hearing had had none of the severe relevance of an English 
trial, the evidence ranging wildly over the whole field of politics 
and finance. There had, of course, been a love interest, the 
story of a triangular situation between the prisoner, her 
husband and his first wife, for it was a threat of publishing 
certain private letters that had brought the drama to its 
climax. After the verdict, there were tremendous demon- 
strations and counter demonstrations, cheering in court and 
booing outside, and the police had to charge. 


29 Juty.—All through the hearing of the appeal of George 
Joseph Smith, the ‘brides in the bath” 
murderer, on the 29th July, 1915, a violent thunderstorm 
raged. After one particularly loud peal, he looked up 
nervously at the roof of the court as if he read his destiny 
in the wrath of the heavens. As the decision of the court 
was delivered, he never took his eyes from the faces of the 
judges and when his appeal was dismissed, he turned ghastly 
white. 
30 Juty.—One unlucky day in 1751, a publican of Tring 
gave out that he was bewitched by a poor 
old couple living in the workhouse. A mob from several 
market towns having gathered to duck them, the parish 
officers placed them in the church for safety, but a dangerous 
riot having broken out, they were delivered up. They were 
immediately stripped and their thumbs were tied to their 





toes. They were then dragged two miles to a muddy stream 
where they were ducked and beaten so unmercifully that the 
old woman died on the spot and the man soon after. On 
the 30th July, Thomas Colley, one of the ringleaders, was 
condemned to death at the Hertford Assizes. 


THe WEEK’s PERSONALITY. 

Mr. Justice Kekewich has become almost a proverb for 
a judge repeatedly reversed. While most of his contem- 
poraries in the Chancery Division are forgotten he has 
achieved an uncomplimentary immortality. Yet, strangely 
enough, he was by no means incompetent, though his career 
was full of odd contradictions. His marriage brought him 
an intimate connection with a great firm of solicitors who 
gave him a magnificent start, brought him early the post of 
standing counsel to the Bank of England and enabled him to 
attain one of the largest junior practices in Chancery. He 
was, however, one of those for whom taking silk is a false 
step and after he did so his business dwindled to such an 
extent that the profession was astonished when he was 
selected to succeed Vice-Chancellor Bacon. Now, expedition 
yas his strong point and speed in making up his mind as well 
as an unusually thorough knowledge of equity practice carried 
him rapidly through his lists; but his quickness did not 
always go with accuracy and he was reversed by the Court 
of Appeal with disconcerting regularity. Moreover, his 
kindness in private life was not reflected by his irritability 
on the Bench. It is a pity that his shrewdness, his sense 
of duty and his anxiety to administer justice without delay 
should be forgotten. 


No Lessons IN DEPORTMENT. 

In the course of a recent I.R.A. case at Manchester, when 
two men received long sentences of penal servitude, Mr. Justice 
Stable told the warders : “‘ You need not make them stand up. 
We cannot improve their manners and we won't try.” The 
prisoners were evidently not students of legal anecdote 
or they might have borrowed the retort of the inimitable 
Oswald when Mr, Justice Kay angrily said to him: “TI can 
teach you law, but I can’t teach you manners.” ‘ That is 
so, my lord,” replied Oswald quietly, and there was some 
laughter, for the character of Kay, J., made him rather 
vulnerable for that particular reflection. Apropos of the 
manners of prisoners, the great Mr. Justice Hawkins had a 
story of a soldier whom he had sentenced to death at 
Winchester and, who after the fatal words, turned savagely 
to him, shouting “Curse you.” On the morning of the 
execution the judge ‘received a letter from him expressing 
contrition for his crime, but mostly taken up with apologies 
for his rudeness in the dock. 


RESTITUTION. 

A suggestion which has recently taken shape that solicitors 
should establish a fund for compensating those who may suffer 
loss through the defaleations of black sheep among them 
would greatly enhance the goodwill of the profession among the 
public. A sense of corporate responsibility to those by whom 
they corporately live would not be misplaced, reinforcing 
that sense of personal responsibility which takes sometimes 
one form and sometimes another. One of its oddest forms 
appeared in the will of a lawyer of Colmar, who left 100,000 
francs to the lunatic asylum in the town, declaring: “ I have 
acquired this money among those who spend their lives in 
litigation. It is, then, only a restitution.” Mounting to 
a higher sphere, we sometimes find that even judges feel 
that the innocent should not suffer for a legal side-step. 
It is said that Mr. Justice Lawrence, having once satisfied 
himself that he had delivered a wrong judgment against 
a plaintiff, left him in his will a sum sufficient to indemnify 


him, 
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Notes of Cases. 


Judicial Committee of the Privy Council. 
Butler v. R. 


Lord Russell of Killowen, Lord Romer and Sir George 
Rankin. 12th May, 1939. 


TRINIDAD AND ToBaGo—PRocEDURE—CouRT OF CRIMINAL 
APPEAL INCLUDING Two AcTING JUDGES—WHETHER 
PROPERLY CONSTITUTED. 

Appeal from the judgment of a court sitting as the Court 
of Criminal Appeal for Trinidad and Tobago. 

The appellant appealed against a conviction and sentence 
by the Supreme Court of Trinidad and Tobago to a Court 
of Criminal Appeal which included two acting judges appointed 
under s. 7 of the Judicature Ordinance, 1880. The special 
leave to appeal granted to the appellant was limited to the 
question arising out of the appellant’s contention that the 
court had not been properly constituted, and that he had 
therefore never been before the Court of Criminal Appeal. 
Section 7 (1) of the Ordinance of 1880 provides for the 
appointment of acting judges in certain cases. By s. 7 (3): 
“ Every person so appointed . . . shall, so far as necessary 
for the purposes of his appointment, have all the powers 
of a judge of the court...” The Supreme Court of the 
Colony now consists of four judges, the Chief Justice and the 
first, second and third puisne judges. By s. 3 (1) of the 
Criminal Appeal Ordinance, 1931: “ There shall be a Court 
of Criminal Appeal in the Colony and the Chief Justice .. . 
and the puisne judges . . . shall be judges of that court.” 

Lorp RussELL or KILLOwEN, delivering the judgment 
of the Board, said that it was to be observed that the court 
as established was not established as a branch of the existing 
Supreme Court, but as a separate Court of Record, the judges 
of which were stated to be “the Chief Justice of Trinidad and 
Tobago and the puisne judges of Trinidad and Tobago,” 
and, further, that the Ordinance of 1931 contained no power 
to appoint a person to act as a judge of the Court.of Criminal 
Appeal. The critical question was whether a person, who 
had been appointed under s. 7 of the Judicature Ordinance 
“to act as judge of the Supreme Court,” was a member of 
the Court of Criminal Appeal or capable of acting as such. 
It seemed plain that if the acting judges were members of the 
Court of Criminal Appeal, or were capable of sitting therein, 
that result could have flowed only from their having been 
appointed to act as judges of the Supreme Court, for no power 
existed to appoint them to act simply as judges of the Court 
of Criminal Appeal. The respondent contended that that 
result did flow from their appointment to act as judges of the 
Supreme Court, because under s. 7 (3) of the Ordinance of 
1880 every person so appointed was given all the powers of a 
judge of the Supreme Court, and that one of the powers thus 
given was the power to adjudicate in the Court of Criminal 
Appeal. Their lordships rejected that contention. It was 
not true to say that one of the powers of a judge of the Supreme 
Court was the power to sit and adjudicate in the Court of 
Criminal Appeal. That power was derived only from the 
fact that the constituent members of that court were, by 
enactment, the individuals who were the Chief Justice and the 
puisne judges. A person appointed under s. 7 (3) of the 
Ordinance was not a puisne judge of Trinidad and Tobago, 
nor was he under that provision invested with any powers 
beyond such as were necessary to enable him to act effectively 
as a judge of the Supreme Court. Ex parte Marais [1902] 
A.C. 51, did not help the Crown. An acting judge was not a 
puisne judge of the Colony, for the number of puisne judges 
was fixed. The appeal must be allowed. 

CounsEL: Sir Stafford Cripps, K.C., and G. G. Slack; The 
Attorney-General (Sir Donald Somervell) and Kenelm Preedy. 

Soticirors > Hy. S. L. Polak & Co. ; Burchells. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 





Court of Appeal. 
Coles v. Enoch. 


Scott, Finlay and Luxmoore, L.JJ. 
7th and 12th June, 1939. 


PRINCIPAL AND AGENT—INTRODUCTION OF TENANT FOR 
PREMISES—PaRTIAL INFORMATION GIVEN—COMPLETED 
AND ACTED ON INDEPENDENTLY—WHETHER EFFECTIVE 
CAUSE. 

Appeal from Oliver, J. 

The defendant who owned a shop at 170 Victoria Street, 
London, wishing to let it, put in the window a “ To Let” 
notice, with his name and address. No tenant having been 
secured, the plaintiff, who saw the notice and considered the 
place suitable for a pin-table arcade, approached the defendant 
and agreed to act as agent for the letting on the usual com- 
mission. He telephoned to Scott & Adickes, a firm of pin- 
table makers, describing to Adickes the nature of the premises 
and their situation in Victoria Street. Though Adickes 
was interested, he doubted whether his partner would consent 
to take the premises, and the plaintiff then asked him to find 
a tenant since he was in touch with people interested in 
pin-tables. At that moment there was in the room of Adickes 
one Wilkie, who for some time had been looking for premises 
for a pin-table arcade, but had not tried the Victoria district. 
Adickes told him about these premises, saying that if he 
himself and his partner did not want them he would put him 
in touch with them. He did not identify the locality more 
precisely than by mentioning Victoria, as he did not want 
Wilkie to have a chance of taking the premises till he had 
consulted his partner. However, Wilkie went almost at once 
to Victoria, which, for the purposes of the pin-table business 
meant Victoria Street and the shops round the station, found 
the shop with the card in the window and took it at a rent of 
£1,100 a year. In an action by the plaintiff to recover the 
commission agreed, Oliver, J., gave judgment for him, holding 
that he was the causa causans of the letting and that there was 
no novus actus interveniens. 

Scort, L.J., allowing the defendant’s appeal, said that the 
plaintiff must accept what his sub-agent Adickes did as if he 
did it himself. If he had said to Wilkie what Adickes said, 
deliberately keeping back all specific means of identifying the 
premises because he wanted to keep open for himself the 
chance of taking the shop, the necessary inference would have 
been that he had stopped short of doing that which would 
entitle him to his commission. The letting was due to the 
act of the tenant himself. 

Fintay and Luxmoorg, L.JJ., agreed. 

CounsEL: S. Morgan; Winn and McCulloch. 

Soxnicrrors: Norman Hart & Mitchell ; F. B. Gill. 


{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


White v. J. & F. Stone Lighting & Radio, Ltd. 


MacKinnon and Luxmoore, L.JJ., and Humphreys, J. 
23rd June, 1939. 


SLANDER—PRIVILEGE—COMMUNICATION TO 


LIBEL AND 
INTEREST OR 


PLAINTIFF—ALSO TO PERSON HAVING NO 

Duty TO RECEIVE IT. 

Appeal from Macnaghten, J. 

The company employed the plaintiff at £4 a week subject 
to a week’s notice. He alleged that on the 8th July, 1938, 
Comras, a director, said to him at an interview within the 
hearing of another employee: “ What have you done with 
the money, White? You are £120 short.” He was then 
dismissed, and later in the day Comras said to him in the 
hearing of another employee: “ You understand upon what 
conditions I am dismissing you. You find the £120 short 
and I’ll give you your week’s money.” The plaintiff alleging 
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that the words meant that he had taken the money and was 
guilty of a criminal act, claimed damages for slander. (He 
also claimed damages for wrongful dismissal, but £4 having 
been paid into court, that claim was withdrawn.) The 
questions Macnaghten, J. (who considered the occasion was 
not privileged), left to the jury were: (1) whether the words 
were spoken ; (2) whether they were defamatory ; (3) whether 
Comras spoke with malice; and (4) the amount of damages. 
All the questions were answered favourably to the plaintiff, 
who was awarded £400 damages, Macnaghten, J., having 
invited the jury to give him as part of the damages for slander 
compensation for having lost his employment and being six 
months out of work. The company appealed. 

MacKinnon, J., said that a privileged occasion as defined 
in Adam v. Ward [1917] A.C., at p. 334, was one where the 
person making a communication “ has an interest or a duty, 
legal, social or moral, to make it to the person to whom it 
is made, and the person to whom it is so made has a corres- 
ponding interest or duty to receive it.” Had Comras such an 
interest or duty to make the communication to the other 
employees, and had they a corresponding interest or duty to 
receive it? It had been argued that “the person to whom 
it is made ”’ included the plaintiff and that the occasion was 
privileged if he answered to that description. But the person 
referred to must be the third person other than the plaintiff 
to whom the defamatory statement was published. The 
appellant had relied on the facts in Toogood v. Spyring, 
1 C.M. & R. 181, where there was a well-known statement of 
the nature of a privileged occasion. It had been pointed out 
that there the persons to whom the statement was published 
were not persons to whom the speaker had a duty to com- 
municate them or who had an interest to receive the 
communication. It might be that the plaintiff, who com- 
plained of the words used, was in that case the only person 
who had such an interest. However, it might be that the 
general statement of the law when applied to the actual facts 
of that case on the question of a privileged occasion did not 
arise, but that did not affect the accuracy of the general 
statement of the principle of law. The occasion was privileged 
if publication was made to a person to whom the speaker 
had a duty or an interest to make it and the hearer had a 
corresponding interest to receive it. As this qualification did 
not arise in the case of either of the other employees, the 
occasion was not privileged. His lordship held, however, that 
there had been a misdirection on the question of damages 
and that there should be a new trial at which it would be 
open to the defendants to contend that there was no publica- 
tion and that the words were not defamatory. The appeal 
should be allowed. 

Luxmooreg, L.J., and Humpureys, J., agreed. 

CounsEL ; Gallop ; R. Vaughan. 

Soxicirors: Dizons, Ward, Umney & Burdon; Vizard, 
Oldham, Crowder & Cash, for Dennis, Faulkner & Alsop, of 
Northampton. 

[Reported by Francis H. Cowpsr, Esq., Barrister-at-Law.] 


Westhoughton Coal and Cannel Co., Ltd. v. Wigan Coal 
Corporation, Ltd. 
Greene, M.R., Clauson and Goddard, L.JJ. 
6th July, 1939. 


MINES AND MINERALS—CONSTRUCTION OF ARTIFICIAL WATER- 
WAYS—WaTER CONVEYED TO PumpiING Prit—CEssaATION 
or PumpInNc—FLoopInc—RESPONSIBILITY. 





Appeal from Luxmoore, L.J., sitting as an additional judge 
of the Chancery Division (83 Sox. J. 56). 


In 1886 the defendants arranged for the making of a 
tunnel at their expense through land belonging to neighbouring 
mineowners to carry water from the Ridgway land, where a 
seam was being worked by the defendants across an area 








which was being worked by the Scott Lane Colliery Co., to 
a pumping pit at Aspull on other land of the defendants. 
There, with other water flowing to the pumping pit, it was 
pumped to the surface under successive agreements between 
the defendants and the Scott Lane Co. From 1916 onwards 
the defendants ceased to have any interest in or control of 
the tunnel or the water flowing in it, and, in 1932, after the 
expiration of the last agreement with the Scott Lane Co., 
they stopped pumping the water which came to Aspull. An 
accumulation of water formed, and subsequently mines 
belonging to the plaintiffs were flooded by water passing 
through the Scott Lane Co.’s land as a result. Luxmoore, L.J., 
dismissed an action by the plaintiffs against the defendants 
for damages. 

GopparD, L.J., delivering the court’s judgment dismissing 
the plaintiffs’ appeal, said that from 1906 no one had troubled 
about the tunnel. Nothing had been done by way of repair 
or maintenance, but water continued to pass down it from 
the Ridgway area. The pumping station at Aspull was 
closed in 1932, presumably because the defendants’ mines in 
the neighbourhood were worked out and were being abandoned. 
The inevitable result was the formation of a large pound of 
underground water in the neighbourhood of the pumping 
shaft which was fed in part by water still flowing down the 
tunnel. The plaintiffs contended that the water in the 
Scott Lane area was increased by that introduced by the 
artificial means of the tunnel from the Ridgway area so that 
their mine was flooded sooner than it would otherwise have 
been. The argument before the court had proceeded on the 
following assumptions of fact, assented to by both parties, 
that when pumping ceased water was still flowing through 
the tunnel, that it contributed to the formation of the corpus 
of water, that the water coming on to the plaintiffs’ land came 
by reason of the overflow of the corpus of water fed by water 
brought into it by the voluntary act of the defendants in the 
construction of the tunnel, that the tunnel when constructed 
was a proper miner-like operation to conduct the Ridgway 
water to the pumping station, thereby facilitating the winning 
of the defendants’ coal. For the purpose of the argument 
and without deciding the point the court was prepared to 
accept the contention that if a mining lessee in the course 
of working his mine artificially diverted a flow of water, 
whether in his own or a neighbouring mine, by a work 
constructed solely for that purpose, with the result that the 
diverted water would, but for a precaution taken by him 
(e.g., pumping), find its way into a neighbour’s mine, and if 
the precaution was afterwards abandoned so that the water 
did invade the neighbour’s mine, he was liable. That was the 
highest the proposition could be put. The question here was 
whether, on that assumption, it could be said that the 
defendants had brought and continued to bring into the 
plaintiffs’ mine relevant water at the relevant times (i.e., from 
1932 to August, 1933, when the flooding occurred). The 
defendants committed no wrong in making the tunnel, nor 
in bringing the water on to the Scott Lane workings during 
the period they had control of the tunnel. Before and after 
1916 the Scott Lane Co. took care of the water by arranging 
for the defendants to pump it for them. When the last 
agreement ended the defendants were under no duty to the 
Scott Lane Co. or to anyone else to pump any water which 
might be in the Scott Lane workings. It was true that the 
water accumulated at the sump of the Aspull pit, which was 
on the defendants’ land, but it was from the Scott Lane 
area that it flowed there and from the Scott Lane area that 
it flowed to the plaintiffs’ mine. Though at the relevant 
time water was flowing through the tunnel to the Scott Lane 
workings, the defendants, who had ceased to have any rights 
in respect of the tunnel some sixteen years before, could not 
be held responsible. They were not at the time responsible 
for the presence of the Ridgways water in their mine. It 
came by a route over which they had no control. They 
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were not bound to do anything to stop it reaching the 
plaintiffs’ workings. 

CounsEL: Shelley, K.C., Hon. Hugh Fletcher Moulton and 
Diplock ; Sir Stafford Cripps, K.C., Harman, K.C., W. M. Hunt 
and Slack. 

Souictrors: W. P. Ellen, for Peace & Darlington, of 
Liverpool ; Gregory, Rowcliffe & Co., for Grundy, Kershaw, 
Farrar & Co., of Manchester. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 


In re Wolson ; Wolson v. Jackson. 
Crossman, J. 23rd June, 1939. 


Witt—Bequest TO CHILD ON ATTAINING TWENTY-FIVE 
YEARS—CHILD PRE-DECEASING TESTATOR AND LEAVING 
IssuE—AGE OF TWENTY-FIVE NOT ATTAINED—EFFECT 
—Wi1ts Act, 1837 (7 Will. 4 & 1 Vict., c. 26), s. 33. 


By his will, made in 1928, the testator directed that on the 
death or re-marriage of his wife, a quarter of his residuary 
estate should be divided among his three children as and 
when they respectively attained the age of twenty-five years. 
One daughter died in 1931, aged twenty-four years, leaving 
one child. The testator died in 1933. 

CrossMAN, J., having held that the gift to the daughter 
was contingent on her attaining twenty-five years, said that 
it had been argued that the Wills Act, 1837, s. 33, applied to 
a contingent interest and that though she died under twenty- 
five years the bequest to her took effect as provided by that 
section. It was said that the share was bequeathed for an 
“interest not determinable at or before’ her death, and that 
under s. 33 it must “take effect as if” her death “ had 
happened immediately after the death of the testator.” 
Against this it was said that s. 33 did not apply to save a 
contingent interest which had already failed. That was 
right. The share was bequeathed to the daughter for an 
interest determinable at her death, so s. 33 did not apply at 
all. Further, s. 33 was not designed to provide against the 
effect of death without reaching the age the attainment of 
which was a condition of the bequest. There was an intestacy 
with regard to this share. 


CounsEL: Ungoed-Thomas; Haylor; Hon. Denys 
Buckley. 

Soricitors: W. A. G. Davidson & Co. ; William Easton 
and Sons. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Daponte v. Schubert. 
Morton, J. 28th June, 1939. 


PracticE—CoMPANY—SHARES—CHARGING ORDER—SALE— 

JupDGMENTS Act, 1838 (1 & 2 Vict., c. 110). 

In March, 1937, by a contract in writing the plaintiff D.D. 
agreed to sell 80,000 ordinary shares of 5s. each in D.C., Ltd., 
to the defendant S.S., who agreed to pay him £20,000 for 
them—£10,000 by cheque and £10,000 by a bill accepted by 
8.S. in favour of D.D. A cheque and a bill were received by 
D.D., but the cheque on presentation was returned endorsed : 
“ Orders not to pay.” The second defendants, R.N., Ltd., 
were originally nominees for D.D. He had authorised them 
to deal with the 80,000 shares in accordance with the 
instructions of S.S., who had accordingly dealt with 50,000 
of them either by sale or charge and transfers in respect 
thereof had been registered by D.C., Ltd. In June, 1937, 
D.D. began a King’s Bench action against 8.8. claiming the 
amount of the dishonoured cheque and interest. In July, 
1937, he obtained judgment for £10,065 15s. Id. and costs 
to be taxed. In August, 1937, an order was made whereby, 
after reciting that 8.8. was still indebted to D.D. in that sum 
and that there were standing in the name of R.N., Ltd., on 
behalf of $.S., 30,000 shares, of which the numbers were given, 





it was ordered that his interest in those shares should be 
charged with the payment of the above-mentioned sum, 
together with £3 5s. 6d. costs. In November, 1938, D.D. 
issued the present summons for foreclosure on the interest 
of S.S. in the shares, and for delivery up to him of the 
certificates representing his title to the shares, together with 
an executed transfer in favour of D.D. Alternatively, it was 
asked that the charging order might be enforced in such 
other way as the court should think fit. 

Morton, J., said that it.was a case where he ought to give 
the plaintiff relief by way of foreclosure if he had jurisdiction. 
But the precise point arose in D’ Auvergne v. Cooper [1899] 
W.N. 256, where it was held that it was settled law that 
the remedy of the person having a charge under the Judgments 
Act, 1838, s. 14, was sale and not foreclosure. The observa- 
tions in Hosack v. Robins [1917] 1 Ch., at p. 336, which 
seemed to indicate that the members of the Court of Appeal 
did not think that they had no jurisdiction to make a fore- 
closure order in such a case were obiter. The unreported case 
of Attwood v. Gibbons (1927, A. 344) amounted to this, that 
there was an application by a judgment creditor, who had 
obtained a charging order, for foreclosure instead of sale, 
and Eve, J., declined to make the order, following D’ Auvergne v. 
Cooper, supra. His lordship referred to the ‘‘ Annual Practice,” 
1939, p. 849, and said that that case had not been brought to 
the attention of the compilers. Counsel for the plaintiff had 
referred to certain cases under s. 13 of the Act—Ford v. 
Wastell, 6 Hare 229; Footner v. Sturgis, 5 De G. & S. 736 ; 
and Messer v. Boyle, 21 Beav. 559. He had also referred to 
Leggott v. Western, 12 Q.B.D. 287. His lordship said that 
he was prepared to order a sale. If he had thought he had 
jurisdiction to make the foreclosure order he would have 
done so. 

CounsEL: Winterbotham, for the plaintiff; J. Reid, for 
the second defendants. (The first defendant was not 
represented and did not appear.) 

Soricrrors : Bischoff, Core & Co. ; Ellis, Peirs & Co. 

[Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 


Legge v. Flettons, Ltd. 
16th May, 1939. 


Tax—PRIVATE SIDINGS ERECTED AT 
Works sy Rattway Company AT MANUFACTURER'S 
EXPENSE—RE-PURCHASE BY RaAtLwAy *COMPANY BY 
INSTALMENTS MEASURED BY FREIGHT PASSING— WHETHER 
RE-PURCHASE PAYMENTS TO BE INCLUDED IN COMPUTING 
MANUFACTURER’S Prorirs—IncomME Tax Act, 1918 (8 & 9 
Geo. 5, c. 40), Sched. D, Case I. 


Appeal by the Crown by case stated from a decision of the 
Commissioners for the Special Purposes of the Income Tax 
Acts. 


The respondent company were brick manufacturers. 
In December, 1933, they entered into an agreement with a 
railway company for the provision of private sidings at their 
brickworks. The main provisions of the agreement were : 
that the respondents were to pay the railway company the cost 
of laying the sidings, which were then to become the respon- 
dents’ property ; that if in any year from the date of the 
agreement the gross traffic receipts to and from the works 
amounted to or exceeded £15,000 the railway company 
were to pay the respondents 5 per cent. of their proportion 
of those receipts, but not more than the cost of the sidings ; 
that, when so much had been paid to the respondents, the 
sidings were to belong to the railway company, and then to 
be maintained at their cost, with the exception that the 
respondents were to pay for signalling, men at points, etc. ; 
and that the agreement was terminable by either party by 


Lawrence, J. 


REVENUE—INCOME 








606 


THE SOLICITORS’ JOURNAL. 


July 29, 1939 








twelve months’ notice. In October, 1936, the railway com- 
pany paid the respondents £794 under the agreement. The 
question for decision was whether that sum should be included 
in computing the respondents’ profits for purposes of the 
assessment to income tax now in dispute. It was contended 
for the Crown that the sum was rightly included, as constituting 
a payment in reduction of the freight previously paid by the 
respondents. It was contended for the respondents that 
the sum was a receipt on capital account, and not to be 
included in making the assessment. The Commissioners 
held, in construing the agreement, that there was a re-purchase 
by the railway company of the sidings by instalments measured 
by the freight passing, and that those instalments constituted 
payments of capital. They, therefore, reduced the assessment, 
The Crown now appealed. 

LawRENCcE, J., said that, as said by Lord Wright, M.R., in 
Inland Revenue Commissioners v. Ramsay, 154 L.T. 141, 
at p. 145, the decision in any particular case could only be 
arrived at by considering the substance of the transaction 
in question. He (his lordship) agreed with the Special 
Commissioners’ decision on the agreement. Its provisions 
with regard to the property in the sidings distinguished this 
case from Westcombe v. Hadnock Quarries, Ltd., 16 T.C. 137, 
on which the Crown relied. The facts, relied on by the Crown, 
that the present agreement might be terminated before the 
railway company had made any payment under it, in which 
event the respondents would only be paid the proceeds of the 
sale of the materials composing the sidings less cost of removal, 
and that the gross receipts might never amount to as much 
as £15,000, did not alter the character of the payment to be 
made by the railway company if they did so amount, any 
more than, in Inland Revenue Commissioners v. Ramsay, 
supra, the facts that there might have been no profits or that 
the price in question might never have been obtained altered 
the character of the payment. The substance of the trans- 
action embodied in the agreement was the equivalent of a 
sale and re-sale of a capital asset, and the sums paid as the 
price of re-sale were in their nature capital sums, although 


measured by reference to the railway company’s share of 


freight. The appeal must be dismissed. 
CounseEL: Sir Donald Somervell, A.-G. and R. P. Hills ; 


R. W. Needham, K.C., and J. S. Scrimgeour. 
Soxticirors: The Solicitor of Inland Revenue ; 
Sanderson & Co. 


Budge, 


{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Evans, Reid, Teasdale & Lidstrom, Ltd. v. C. Wilh. Suenssons 
Trauaruaktiebolag. 


I7th May, 1939. 


ConTRACT—SALE OF TimBER—Part oF Cargo DEFECTIVE 
—CLAIM WITH RESPECT TO QUALITY TO BE MADE WITHIN 
OnE Montu or DiscHARGE—WHETHER CONDITION FUL- 
FILLED BY LETTER OF COMPLAINT—WHETHER ForMAL 
DetaiLep CLA INTENDED. 


Branson, J. 


Motion to set aside an award made by an umpire. 


By a contract made in July, 1937, on the printed 
Scanform”’ contract of the Swedish and Norwegian 
Exporters’ Association (Pitprops C.I.F. Form) Evans & Co., 
Ltd., bought from the vendor company a cargo of Swedish 
pitprops to be carried by the s.s. * Profit.” The vessel 
arrived at Garston on the 21st August, 1937, and completed 
discharge on the 25th, the discharge being carried out, in 
accordance with the custom at Garston, by the London, 
Midland and Scottish Railway, who have complete control 
of the docks there. The railway company had to measure 
the cargo, and completed the process on the 8th October. 
The buyers, when they saw the cargo coming from the ship, 
complained of its quality and wrote to the sellers’ agents on 
the 26th August stating that the cargo was of such poor 


“<< 





quality that they could not accept it, and demanding arbitra- 
tion. By cl. 5 of the contract complaints of quality had to be 
notified to the sellers within seven days of discharge, and the 
goods alleged to be defective were to be laid aside for inspection 
by the seller. The railway company intimated that it had 
been found impossible to exclude all rejected props from the 
cargo. By cl. 12 of the contract, which was typewritten 
upon the printed form, the measurement of the cargo was 
to be effected by the railway company, and to be completed 
within one month after final discharge ‘* whereafter no claims 
to be recognised as regards quality and measure.”’ The umpire 
found as a fact that complaint of quality was duly made 
within seven days of the discharge; that the buyers had 
no contro! over the time taken by the railway company 
to measure, and that it was accordingly impossible to fulfil 
cl. 12; that the quantity of unmerchantable timber was too 
great to lay aside ; that fifty-seven standards laid aside were 
defective, and that the buyers were entitled to £308 9s. 4d. 
in respect of them ; and that they were entitled to £774 10s. 8d. 
in respect of the defective wood which it had not been possible 
to lay aside, the umpire having inspected over 400 of the total 
cargo of 636 standards. He therefore awarded the buyers 
£1,083, subject to the opinion of the court. 

Branson, J., said that the sellers argued that the buyers’ 
claim was barred by cls. 5 and 12 of the contract. They 
contended that “claim” in cl. 12 had a different meaning 
from * complaint ”’ in cl. 5, and that, before the buyers could 
make a claim in respect of quality or measurement, they 
must make a complaint (in the case of quality) within seven 
days of discharge, and a quantified claim within one month 
of discharge or after completion of measurement. The 
buyers contended that nothing in the contract made it 
necessary to read the word “ claim” as meaning a detailed, 
quantified or formulated claim. He (his lordship) thought 
that to be the true view. The word “claim” was quite 
sufficiently covered by the letter of complaint of the 26th 
August. That letter was a claim to reject which was well 
made within cl. 12 of the contract. Also, having regard to 
the detailed provisions with regard to measurement in cl. 6, 
and to the fact that the measuring was to be carried out by 
the railway company and not by one of the parties, it cannot 
have been intended in using the word ** claim” in cl. 12 that 
a particularised claim should be put in contemporaneously 
with the completion of measurement. The award must be 
upheld. 

CounsEL: J. V. Naisby ; Cyril Miller. 

Soticrrors: King, Wigg & Brightman, for Wilkinson 
and Marshall, Newcastle ; Middleton, Lewis & Clarke, for 
Middleton & Co., West Hartlepool. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Old Gate Estates, Ltd. v. Toplis & Harding & Russell. 
Wrottesley, J. 22nd May, 1939. 
NEGLIGENCE—MISTAKE IN VALUATION TO BE USED IN 

Prosrectus—No CLaim in Contract—-WHETHER VALUER 

LIABLE AS CREATING A DANGEROUS ARTICLE. 

Action tried by Wrottesley, J., without a jury. 

Certain persons, including one Hutton and one Procter, 
proposed forming a company to acquire a certain property 
for £166,000. In January, 1936, one Russell, a member of 
the defendant firm, was entrusted with the work of valuing 
the property for the company’s prospectus, being told that 
he would not receive the full fee, for the reason, as found by 
his lordship, that Procter and Hutton said that they would 
‘supply him with the figures ” for the valuation, the purpose 
of which was to be to testify to the maintainable income 
and to the value of the property. In January, 1936, Procter 
wrote to Russell enclosing the promised up-to-date figures 
with, inter alia, particulars of outgoings. Those particulars 
contained, by oversight, an error, the deduction for rates 
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being based on out-6f-date figures and consequently some 
£1,100 less than it should have been. Russell therefore 
formed an estimate of the maintainable income of the property 
about £1,100 greater than he would have made on the true 
figure. By reason of that error also, Russell’s estimate of 
the capital value of the property was some £14,000 too high. 
A deficit at once revealed the mistake to the chairman of 
the new company, who now sued the defendant firm for 
negligence in making the wrong estimate. 

WrorresLey, J., said that, although there was no doubt 
that the error emanated from Procter and Hutton, the 
plaintiffs argued that Russell should have disregarded their 
figures and made his own inquiries, and that his failure to 
do that was a neglect of his duty to the company. It was 
agreed that, on the authority of Natal Land and Colonisa- 
tion, etc., Co. v. Pauline Colliery Syndicate [1904] A.C. 120, 
there could be no ratification by the plaintiff company in 
the circumstances, but the plaintiffs argued that, nevertheless, 
when a company came into existence, it could make contracts 
the same as those which were of no force when made before, 
and it was said that there was really a new contract between 
the defendants and the company, constituted by the defendants 
sending the valuation to the directors and the latter’s 
acceptance of it. The valuation stated that it had been made 
in accordance with the instructions of the directors of the 
company, and the plaintiffs argued that the defendants 
were accordingly estopped from now denying that the company 
instructed them. But estoppel could not apply, because 
Hutton and Procter, at least, who were directors, knew that 
no instructions were ever given by the company, but only 
by themselves. It was impossible to base the claim on 
contract, therefore. It was then argued that there was a 
further cause of an action similar to that in Donoghue v. 
Stevenson, 76 Sor. J. 396; [1932] A.C. 562, because 
Russell knew that his valuation was to be used for the 
prospectus of a company, reliance being placed on Lord Atkin’s 
speech [1932] A.C., at p. 580, where he said that a person’s 
neighbours were those “so closely and directly affected by 
my act that I ought reasonably to have them in contemplation 
as being so affected when I am directing my mind to the acts 
or omissions which are called in question.” Malfroot v. Nozal, 
Lid., 79 Sou. J. 610; 51 T.L.R. 551, and Stennett v. 
Hancock, 83 Sox. J. 379, were interesting applications 
of Donoghue v. Stevenson, supra, to different facts, but, as 
Bowen, L.J., said in Le Lieure v. Gould [1893] 1 Q.B. 491, 
at p. 502, the law of England did not consider what a man 
wrote to be like a gun or other dangerous instrument. The 
exceptions laid down in Donoghue v. Stevenson, supra, to 
the rule that a man must be careful with regard to those 
only to whom he owed a contractual duty, were confined to 
negligence resulting in danger to life, limb or health. Accord- 
ingly the present plaintiffs had no cause of action on the 
analogy of that case. There must be judgment for the 
defendants. 

CounsEL: J. W. Morris, K.C., and C. L. Henderson ; 
G. Beyfus, K.C., and M. Berryman. 

Soticitors: Pontifex, Pitt & Co.; Berrymans. 

[Reported by R. C. CALBUBN, Esq., Barrister-at-Law.] 


London Plywood & Timber Co., Ltd. v. Nasic Oak Extract 
Factory & Steam Sawmills Co., Ltd. 
Greaves-Lord, J. 23rd May, 1939. 
Contract—TIMBER—Goops INspecTED AND MarKED BY 

Buyers—ConsIGNMENT DELIVERED CONSISTING AS TO 

Less THAN Hair or MarKeD Goops—Buyers’ Remepy. 

Special case stated by an arbitrator. 

By a written contract made in November, 1937, the buyers 
bought from the sellers a quantity of timber, with a provision 
that the goods were to be “ inspected and taken over by the 
buyers.” The buyers’ representative in July, 1938, duly 





inspected in Yugoslavia the goods tendered for acceptance, 
and branded by hammer-mark those which he accepted on 
behalf of his principals. In September, 1938, goods purporting 
to be those accepted were discharged in England, the buyers 
duly paying the purchase price. In October the buyers 
disputed that the goods were a good delivery under the 
contract. The matter having come to arbitration, it was 
contended by the buyers before the umpire that they were 
entitled to reject the goods (a) because the goods or the larger 
part of them were not those which their representative had 
accepted, and (6) on various other grounds relating to quality. 
The umpire found as a fact, inter alia, that the goods delivered 
to the buyers were not those which their representative had 
taken over and hammer-marked, less than half of the goods 
included in the shipment being so marked. He accordingly 
awarded, subject to the opinion of the Court, that the sellers 
were entitled to reject the whole of the goods f.o.b. Susak 
because they consisted substantially of goods not accepted 
and not in accordance with the contract; and that the 
buyers were entitled to £625 damages and costs. At the 
hearing of the appeal from that decision, it was contended for 
the buyers that the sellers had delivered to them goods which 
they had contracted to sell, mixed with goods of a different 
description and outside the contract, and that the buyers 
were accordingly entitled to reject under s. 30 (3) of the Sale 
of Goods Act, 1893. It was contended for the sellers that 
s. 30 (3) had no application because the goods had been 
accepted under s. 35, and because they had been uncon- 
ditionally appropriated to the contract so that the property 
in them passed to the buyers under s. 18, r. 5. Accordingly 
it was argued that, by s. 11 (1) (c), a breach of condition by the 
sellers could only be treated as a breach of warranty and 
as a ground for rejection and not as a ground for treating the 
contract as repudiated. 

GREAVES-LorD, J., said that the sellers, having seen the 
buyers’ representative choose as approved certain goods, 
shipped goods largely different from those so approved. In 
other words, they tried to fulfil their contract by delivering to 
the buyers goods different from those approved. The buyers 
were entitled to reject the goods under s. 30 (3) of the Act of 
1893, and the award must be confirmed. 

CounseL: B. B. Stenham (buyers); J. Megaw. 

Soricrrors: Clyde & Co.; Slaughter & May. 

[Reported by R.C. CALBURN, Esq., Barrister-at-Law.] 


R. v. Toynbee Hall Juvenile Court Justices. 
Lord Hewart, C.J., Humphreys and Lewis, JJ. 
25th May, 1939. 

Youna PersoN—JUVENILE CourT—PROCEDURE—OFFENCE 
NOT PUNISHABLE WITH IMPRISONMENT—REMAND AS 
PUNISHMENT INSTEAD OF FOR’ INQUIRIES—VALIDITY— 
SuMMARY JURISDICTION (CHILDREN AND YOUNG PERSONS) 
Rutzs, 1933 (S.R. & O., 1933, No. 819), r. 11. 
Application for an order of certiorari. 

A boy of sixteen years appeared before the justices at 
Toynbee Hall on the 7th February, 1939, in answer to a 
summons issued by the London Passenger Transport Board 
charging him with having travelled for a certain distance 
on the District Railway without having paid his fare, contrary 
to s. 5 (3) of the Regulation of Railways Act, 1889. The 
penalty for a first offence was, under the Act, a fine of 40s. 
The boy was not legally represented, his father appearing 
for him. The boy pleaded “ not guilty,” his case being belief 
that his season-ticket was available for the journey in question. 
The justices heard evidence, found him guilty, and ordered 
him to be sent to a remand home for a week, an application 
for bail being refused. An application for bail was granted 
by Wrottesley, J., the next day, under the misapprehension 
that the case had not been concluded. On the 14th February 
the justices ordered the boy to the home for another week, 
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the chairman stating, inter alia, that the boy ought to go to 
a remand home for his own good. On the next day, Oliver, J., 
on application to him, ordered the boy’s immediate release 
on the father’s entering into a recognisance in the sum of £25. 
On the 2Ist February the boy again appeared before the 
justices, when they admonished him and dismissed the 
charge under the Probation of Offenders Act on payment 
of 40s. costs. The present application was accordingly made 
by the boy’s father for an order of certiorari to bring up and 
quash the orders of the 14th and 21st February, on the grounds 
(1) that the order of the 14th was bad on the face of it, the 
maximum penalty for the offence in question being a fine 
of 40s.; and (2) that the order of the 21st was bad, as the 
justices, having determined the matter by the order of the 
14th, had no jurisdiction to make a further order on it. (Cur. 
adv. vult.) 

Lorp Hewart, C.J., said that by r. 11 of the Summary 
Jurisdiction (Children and Young Persons) Rules, 1933, the 
court should, where the young person was found guilty of an 
offence, except in cases of a trivial nature, obtain certain 
specified information relating to him or her which might 
enable the court to deal with the young person in his or her 
best interests, and, if such information were not fully available, 
should consider the desirability of remanding the young person 
for the necessary inquiry. In the present case, therefore, 
if the court did not consider it trivial, it was its duty to con- 
sider the desirability of a remand for inquiries to be made on 
the matters set out in that rule. The court apparently 
considered remand desirable, and there was nothing to show 
that, on the 7th February, they did not remand the boy for 
that purpose, and not otherwise. But from the observations 
of the chairman on the 14th February it was clear that the 
boy was then remanded as a punishment and /or for his own 
good. It was unnecessary in those circumstances to consider 
s. 16 of the Summary Jurisdiction Act, 1848, and the discretion 
of justices “‘ before or during” the hearing of an information 
to adjourn the hearing and commit the defendant to prison 
or other safe custody with a view to his appearance at the time 
and place of the adjourned hearing ; nor was it necessary at 
the moment to consider the exact meaning or necessary 
implications of Gelan v. Hall (1857), 2 H. & M. 379, referred 
to in Scott v. Stansfield (1868), L.R. 3 Ex. 220. But it could 
not be right for justices to remand an offender in custody 
for the real, though unavowed, purpose of punishing him, 
and it would be clearly indefensible to make use of a judicial 
“discretion” to detain in prison an offender charged with 
an offence for which imprisonment could not lawfully be 
ordered. The order of the 14th February must accordingly 
be quashed. That of the 21st had come into existence in 
unfortunate circumstances, but could be allowed to remain. 

Humpsreys and Lewis, JJ., agreed. 

CounsEL: J. W. Morris, K.C., and W. M. Andrews 
(applicant) ; The Solicitor-General (Sir Terence O'Connor, K.C.); 
Valentine Holmes and Milmo (the justices); John Maude 
(L.P.T.B.). 

Soxicirors: Gulliver & Burrow; Treasury Solicitor ; 
R. B. McDonald. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Obituary. 
Str JOHN SEYMOUR-LLOYD, K.C. 

Sir John Seymour-Lloyd, K.C., a member of the Parlia- 
mentary Bar, died on Wednesday, 26th July, at the age of 
sixty-five. He was called to the Bar by the Middle Temple 
in 1899 and took silk in 1923. In 1908 he was President of 
the Hardwicke Society. He was also a member of the 
Council of the Inns of Court Mission and Chairman of the 
Professional Classes Aid Council. During the latter part of 
the war he was Director-General of Recruiting. In 1917 he 





was made C.M.G. and the following year was created K.B.E. 
He had the distinction of sitting, as a commoner, in the House 
of Lords. For over thirty years, as legal adviser to the 
Independent Peers’ Association, to which about 130 members 
of the House belong, he occupied a chair near the Throne. 


Mr. R. T. BAXTER. 


Mr. Reginald Truscott Baxter, M.A., solicitor, a partner 
in the firm of Messrs. Wynne-Baxter & Keeble, of Lewes, 
died on Wednesday, 19th July. Mr. Baxter was admitted 
a solicitor in 1897. 

Mr. T. BURCHELL. 


Mr. Tufnell Burchell, solicitor, of Messrs. William & T. 
Burchell, of Red Lion Square, Holborn, W.C.1, died on 
Thursday, 20th July, at the age of seventy-eight. Mr. Tufnell 
Burchell, who was admitted a solicitor in 1892, was for 
forty-one years one of the two deputy-sheriffs of the County 
of London. His family have held that office for over 200 years. 
He was known for his long connection with the London 
Sheriffs Court. With his son, Mr. Charles Tufnell Burchell, 
who is the other deputy-sheriff, Mr. Tufnell Burchell was 
responsible for the conduct of the court, which is one of the 
oldest in the country, being mainly concerned with the 
assessment of damages in cases where there is no contest on 
merits. Their family own the court room, which was built 
above some stables in a house belonging to the Burchells. 


Mr. T. MOORE DUTTON. 


Mr. Thomas Moore Dutton, solicitor, of Messrs. Mason and 
Moore Dutton, of Chester, died on Thursday, 20th July, at 
the age of seventy-one. Mr. Moore Dutton, who was admitted 
a solicitor in 1890, for over forty years acted as Deputy 
Coroner for West Cheshire. He was also the senior Proctor 
of the Chester Consistory Court. He was one of the senior 
officials of the Chester and North Wales Incorporated Law 
Society and was Hon. Treasurer for more than eighteen 
years. At the time of his death he was Treasurer of the 
Society’s Poor Persons Committee. 


Mr. W. H. EYRE. 

Mr. William Henry Eyre, solicitor, partner in the firm of 
Messrs. Rye & Eyre, of Golden Square, W.1, died on 
Saturday, 22nd July, at the age of ninety-two. Mr. Eyre 
was admitted a solicitor in 1872. 


Mr. W. H. HOPE. 


Mr. William Henry Hope, solicitor, senior partner in the 
firm of Messrs. Ritsori, Hope & Wood, of Sunderland, died 
on Saturday, 22nd July, at the age of sixty-eight. Mr. Hope, 
who was admitted a solicitor in 1897, was a former member of 
the Sunderland Town Council, and had been President of the 
National Association of Poor Law Officers. 


Mr. T. J. LEONARD. 


Mr. Thomas John Leonard, solicitor, and sole partner in 
the firm of Messrs. Cousins & Leonard, of Cardiff, died on 
Thursday, 20th July. Mr. Leonard was admitted a solicitor 
in 1911. 

Mr. G. P. LOCKER. 

Mr. George Pearsall Locker, solicitor, a partner in the 
firm of Messrs. Sanders, Locker & Parish, of Birmingham, 
died on Sunday, 16th July, at the age of seventy-five. 
Mr. Locker was admitted a solicitor in 1900. 


Mr. W. L. WILMSHURST. 

Mr. Walter Leslie Wilmshurst, solicitor, a partner in the 
firm of Messrs. Wilmshurst & Kaye, of Huddersfield, died 
on Wednesday, 19th July, at the age of seventy-two. 
Mr. Wilmshurst was admitted a solicitor in 1889, and was the 
author of many noteworthy books on Freemasonry. 
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The Law Society. 
FINAL EXAMINATION. 
The following candidates (whose names are in alphabetical 
order) were successful at the Final Examination held on the 
5th, 6th and 7th June, 1939 :— 

Colin Sheldon Amos, B.A. Cantab., Peter Greenhill Andrews, 
Morris William Bailey, B.A. Cantab., George Wilson Bain, 
B.A. London, William Bainbridge, LL.B. Manchester, George 
Allen Batty, William Craig Bawden, John Alfred Bearder, 
B.A. Oxon, William John Bent Beardsley, David Musk 
Beattie, Thomas Beaumont, B.A. Cantab., Robert Scott 
Beedell, Raymond Lee Bellwood, Ronald Percy Bentham- 
Green, B.A. Cantab., John Roy Rudge Benton, M.A. Oxon, 
LL.B. Birmingham, Eric Robson Berryman, Donald Edgar 
Beswick, Keith Calvert Bibby-Cheshire, M.A., LL.B. Cantab., 
Stephen Wallace Graham Bingay, Henry Langton Birch, 
B.A. Oxon, Carlos Leonard Blackwell, Michael Hill Blackwood, 
LL.B. Liverpool, Thomas Blandford, B.A. Oxon, John Dennis 
Bolton, LL.B. London, John Geoffrey Victor Bolton, B.A., 
B.C.L. Oxon, John Derek Bond, B.A. Cantab., Giles Dumville 
Botterell, Kenneth William Bowder, John Keyworth Boynton, 
LL.B. London, John Boys, Kenneth Taylor Braine-Hartnell, 
David Russell Brayshaw, LL.B. Sheffield, Eric Douglas 
Briggs, B.A. Cantab., Robert Maurice Brodtman, Lilian 
Brenda Mary Brooks, LL.B. Birmingham, Kenneth Broughton, 
James Christopher Browne, B.A. Cantab., Kenneth Buckley, 
B.A. Cantab., Charles Mark Patrick Burgess, Denis Macduff 
Burke, B.A. Cantab., John Joseph Burke, LL.B. Manchester, 
Patrick Aylmer Burlton, Brandon Cadbury, B.A. Cantab., 
John Harry Arthur Julius Adelmare Cesar, Christopher John 
Carey, Geoffrey Studholme Cartmell, B.A. Cantab., John Guy 
Caunce, John Anthony Chetwood, Hugh Geoffrey Clarke, 
Herbert Richard Sutton Clifford, Anthony Charles Talbot 
Cochrane, John Royd Cocker, LL.B. Leeds, Charles Edward 
Coleman, B.A. London, Alan Raymond Collen, LL.B. Leeds, 
Harold Edward Collin, B.A. Cantab., Francis Geoffrey 
Collins, M.A. Cantab., William Dennis Conolly, B.A. Cantab., 
Richard Kenneth Cooke, Jim Cooksley, Cecil Frank Cooper, 
B.A. Cantab., John Neville Cotton, Thomas Broderick Cox, 
Geoffrey Stuart Craik, LL.B. Liverpool, Peter Stephen 
Crane, B.A., LL.B. Cantab., William David Crane, Francis 
Henry Gerald Craze, Martin Anthony Engleheart Cresswell, 
Robert Lewis Critchley, Philip Edwin Crowe, LL.B. Liverpool, 
Piers William Edward Currie, B.A. Oxon, Basil Michael 
Davies, Ivor William Davies, LL.M. London, Joseph Davies, 
Robert Artkur Hickman Davies, Arthur George. Dawkins, 
Frederick William Dawson, B.A., B.C.L. Oxon, Geoffrey 
Henry Dawson, Oswald Buccle Deakin, B.A. Oxon, Robert 
Gerald de Quincey, B.A. Oxon, Michael Geoffrey de Winton, 
Ernest Doughty, Paul Dungay, B.A. London, Frank Roland 
Karle, Hugh Sutton Worthington Edridge, Francis Harrington 
Edwards, Robert Egerton, B.A., LL.B. Cantab., Donald 
Ellis, John Theodore Elwell, Jack Eva, B.A., LL.B. Cantab. 
Arthur Goronwy Evans, LL.B. Wales, Gwynfor Richard 
Evans, LL.B. Wales, Huw Lewis Evans, B.A. Oxon, Edwin 
Arthur Everett, Frederick Peter Fergusson, John Hubert 
Field, B.A. Oxon, John Haigh Fielden, George Norman 
Clayton Flint, B.A., LL.B. Cantab., Richard Talbot Flower, 
Dennis Humbert Fox-Male, B.A. Oxon, Arthur Bernard 
Franklin, Evan Glyn George, Wilkinson Keenleyside Gibson, 
B.A. Cantab., LL.B. Durham, John Bewley Gilbart-Smith, 
B.A. Cantab., Basil Gill, Walter James Gilmore, Harry 
Wood Gledhiil, LL.B. Leeds, Alban Peter Butler Gould, LL.B. 
Liverpool, John Pearce Gould, B.A. Oxon, Solomon Grabiner, 


Richard Herbert Greener, B.A. Cantab., Henry James 
Gundill, B.A., LL.B. Cantab., Alan Haldenby, Frederick 
Hales, Donald Sidney Harding, LL.B. London, Herbert 


Geoffrey Harman, B.A. Oxon, Edward John Nigel Harris, 
B.A. Cantab., Geoffrey George Sampson Harris, David 
Hume Harrison, Denis Byrne Harrison, LL.B. Liverpool, 
Dennis Parker Harrison, Antony Garrett Hayes, John Ewart 
Heap, B.A., LL.B. Cantab., Fritz Hellendall, LL.B. London, 
Richard Henton, B.A., LL.B. Cantab., Geoffrey Gould 
Remington Hickes, John Christopher Pearce Higgins, B.A., 
LL.B. Cantab., Norman John Highwood, Harold Henry 
Ellis Hill, Norman Ashton Hill, LL.B. Birmingham, Brian 
Alister Hollick, John Crompton Holt, B.A., B.C.L. Oxon, 
Leonard Walter Hopkins, Arthur Thomas Hodson Hosegood, 
Richard Henry Howard, B.A., LL.B. Cantab., Cecil Howett, 


Malcolm Owen Abernethy Humbert, B.A. Oxon, Philip 
Malcolm Hunter, Derek Joseph Hyamson, B.A., LL.B. 
Cantab., Gordon Henry Ireland, B.A. London, Arthur 


Brooke Jackson, LL.B. Sheffield, Charles Dalkin Jackson, 
Frank Alan Ewart James, Victor Edward Jenvey, Henry 
Charles East Johnson, John Stuart Johnstone, B.A. Cantab., 
Benjamin George Jones, LL.B. Wales, Leslie Granville Jones, 
Leslie Weaver Jones, Walter Herbert Jones, William Clifford 





Jones, B.A. Cantab., Dafydd Wyn Jones-Williams, LL.B. 
Wales, Gerald William Allison Kayser, Bernard Kevill, B.A. 
Oxon, Kurt Max Krakenberger, Beatrice Judith Landau, 
LL.B. London, Cyril Bernard Landau, LL.B. London, Edward 
Hall Lane, LL.B. Manchester, Jack Richard Lane, John 
Clay Lavery. Edmond Roy Lawrence, M.A. Oxon, John 
Philip Lawton, B.A., LL.B. Cantab., Francis Henry Leaning, 
B.A. Cantab., Gerald Lebor, Denis Richard Ledward, B.A. 
Oxon, Geoffrey Alfred Letts, Solomon Isaac Levinson, 
Kenneth Roger Lindsell, B.A. Cantab., John Raymond 
Little, B.A. Cantab., David Gordon Longden, B.A., LL.B. 
Cantab., Peter Lowy, Alan Henry Lunt, B.A. Oxon, Edmund 
Luxmoore, B.A. Cantab., Patrick James Danvers McCraith, 
Alan Malcolm Bell Macdonald, B.A. Cantab., Charles James 
MacMahon, LL.M. Liverpool, John Arthur Manistre, Peter 
Marriage, B.A., LL.B. Cantab., John Newman Martin, 
Margaret Mason, LL.B. Manchester, Charles Herbert Matthews, 
Kenneth Bruce John Meaby, B.A. Cantab., Geoffrey Talton 
Mepham, Robert Ennor Millman, John Oastler Milner, 
Harold Tetley Milnes, B.A., Oxon, Conroy Rodney Mitchell, 
David Dudley Morgan, M.A., LL.B. Cantab., David 
Windsor Clive Morgan, LL.B. London, Leonard Arthur 
Morrow, Frank William Moss, Francis William Naylor, 
B.A., LL.B. Cantab., Norman Wilson Neville, Raymond 
Guy Vere Nicoll, James Bernard O’Shea, LL.B. London, 
Owen Henry Parsons, B.Sc. London, Sidney Francis Patterson, 
LL.B. Liverpool, Roger Lewin Payne, B.A., LL.B. Cantab., 
Richard William Stanton Pegge, Geoffrey Charles Geary 
Pepper, Geoffrey Horace Piddock, B.A. Oxon, Claude Drew 
Pike, B.A., LL.B. Cantab., Martin James Pollock, B.A. 
Cantab., Charles Leslie Phillips Powell, B.A. Oxon, Clive 
Hardinge Pritchard, B.A. Oxon, Frank Banfill Prout, Ivor 
Evans Pugh, Arnold Rakusen, LL.B. Leeds, Edward Hugh 
Ratliff, B.A. Oxon, John Percival Raynar, B.A. Cantab., 
John Morley Reay-Smith, B.A. Oxon, William Edgar Rees, 
LL.B. Wales, Thomas Miller Reid, LL.B. Liverpool, Edwin 


Keith Richmond, John Marsack Rix, David Ivor Lloyd 
Roberts, Denis Owen Robinson, Brian John Robson, B.A. 
Cantab., Robert Alexander Rogers, LL.B. London, Jacob 
Roth, LL.B. Manchester, James Jeffrey Rothwell, Robert 
Mark Rutherford, Reginald Myer Salberg, B.A. Oxon, Leslie 
Shield, LL.M. Liverpool, James Thomas Eric Skidmore, 
LL.B. Leeds, Allan Dorset Smith, LL.B. London, Edward 


Stanley Smith, B.A., LL.B. Cantab., Arthur Charles Spencer, 
LL.B. London, Dennis George Harvey Stapleton, James 
Cuthbert Steel, LL.B. Leeds, John Steele, David Charles 
Stevens, LL.M. Birmingham, Hugh Richard Stirling, Robert 
Telfer Stotesbury, Richard Edgar Stowell, Richard Norris 
Symonds, John Shepherd Tapsfield, B.A. Oxon, Alexander 
John Taylor, B.A. Cantab., Brian Edward Lyon Taylor, 
B.A. Cantab., Henry Stelfox Thomason, LL.B. Manchester, 
Norman Perey Timperley, Pamela Betty Topham, Harold 
Travers, Francis Charles Sackville Tufton, B.A. Oxon, 
Andrew Murray Urquhart, B.A. Oxon, Paul Denys Campbell 
Wadsley, Richard Walter, Kenneth Brabban Watson, John 
Harcourt Littledike Watts, B.A. Cantab., Gordon Roy Webb, 
Anthony Peter Wolfe Mower White, B.A. Oxon, Dudley 
Ernest Whitehouse, B.A. Cantab., Trevor Lloyd Williams, 
LL.B. Liverpool, Robert Clayborn Wilson, Henry Derek 
Wood, LL.B. Manchester, Richard Lionel George Wood, 
John Thornicraft Woodgate, Brian Turner Wooding, B.A. 
Cantab., Rex Wyeth, Edward Ivor Yale, B.A., LL.B. Cantab 
George Douglas Yandell, John Aitchison Young, Philip Young, 
No. of candidates, 548. Passed, 261. s 

The Council have awarded the following prizes: To Henry 
Langton Birch, B.A. Oxon, who served his articles of clerkship 
with Mr. Richard Harold Armstrong, of the firm of Messrs. 
Alsop, Stevens & Collins Robinson, of Liverpool, the Edmund 
Thomas Child Prize, value about £21; and to John Stuart 
Johnstone, B.A. Cantab., who served his articles of clerkship 
with Mr. Frederick Mills Welsford, M.A., of the firm of Messrs. 
Biddle, Thorne, Welsford & Gait, of London, the John 
Mackrell Prize, value £10. 





PRELIMINARY EXAMINATION. 

The following candidates (whose names are in alphabetical 
order) were successful at the Preliminary Examination held 
on the 5th and 6th July, 1939 :— 

Frederick Thomas Douglas Alexander, Guy Bacchus, John 
Rawstron Bracewell, David Charles Brooke-Taylor, Cyril 
George Burchardt, John Burlingham Cass, Peter Freeth 
Cooper, George Edward Cracklen, Thomas Anthony Crockford, 
William Geoffry Davies, Edward Lord Dawson, John Marshall 
Dawson, Desmond Stanley Drewery, David William Leckie 
Edmondson, Thomas Frederick Fletcher, Thomas John 
Forster, Alfred Charles Gladitz, Michael John Gloster, David 
Griffiths, Ronald Hampson, Ernest Alfred Henshaw, Henry 
Harold Robert Hirst, Louis Holway, John Augustine Kevill, 
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William St. John Kildahl, Keith Burgess Lithgow, Ralph 
Gilbert Metcalf, Anthony Harold Morris, Angus Murray, 
George Stanley Murray, Bernard John Nichols, Arthur 
Rodgers Pearson, Leon Phillips, John Grant Preston, Clifford 
Race, Kenneth Alfred Seymour Rees, Frederick Mounsey 
Robinson, Patrick John McNamara Ryan, John Bernard 
Smith, Edward John Stead, Kevin Archdeacon Sullivan, 
Samuel Godfrey Thomas, Barry Henderson Tiffin, Harry 
Albert Turner, Richard Tichborne Everard Upton, Maxwell 
Allan Waite, Rupert Arthur Nasmith Weld-Smith, Thomas 
Colin West. 
No. of candidates, 75; passed, 48. 








Societies. 
Gray’s Inn. 


The Masters of the Bench have made the following awards 
to members of the Society of Gray’s Inn : 

A Lord Justice Holker Senior Scholarship of £200 a 
year to Mr. A. Wright, B.Sc. (Economics), LL.B., University 
of London. 

A Lord Justice Holker Senior Scholarship of £200 a year 
to Miss B. J. Harris, B.C.L., St. Hugh’s College, Oxford. 

An additional Leaving Exhibition of £200 a year to 
Mr. T. B. Smith, B.A., Christ Church, Oxford. 

An additional Leaving Exhibition of £100 a year to 
Mr. R. P. Colinvaux, LL.B., University of London. 

An additional Leaving Exhibition of £75 a year to 
Mr. L. J. Knowles, LL.B., University of London. 

An additional Leaving Exhibition of £75 a year to 
Mr. J. Wicks, B.A., Christ Church, Oxford, LL.B., University 
of London. 

The Lord Justice Holker (Bacon) Scholarship of £100 
a year to Mr. K. M. H. Neumann, of Christ Church, Oxford. 

The Lord Justice Holker (Holt) Scholarship of £80 a 
year to Mr. C. J. Parker, of Christ Church, Oxford. 

All these scholarships and exhibitions are tenable for three 
y ears. 


The Hardwicke Society. 

A meeting of the Society was held on Friday, 14th July, 
in the Middle Temple Common Room, the President, Mr. Lewis 
Sturge, in the chair. Mr. Bernard Simmons wouved ‘ That 
the legal profession is a body of parasites.”” Mr. A. P. MeNabb 
opposed. There alsospoke Mr. S. K. Bose, Mr. M. N. Cochrane, 
Mr. G. Krikorian, Mr. W. Clothier, K.C., Mr. Campbell 
Prosser, Mr. T. K. Wigan, Major R. N. Hales, Mr. A. C. 
Douglas, Mr. L. 8S. Weinstock, Mr. Bootwala, Mr. Stephen 
Mayer and Mr. G. E. Llewellyn Thomas (Immediate Past 
President). The hon. mover having replied, the House 
divided, and the motion was lost by eight votes. 


Society of City and Borough Clerks of the Peace. 

The Annual Meeting of the above Society was held at 
the Royal Pavilion, Brighton, on Saturday, 17th June, 
Mr. G. S. Godfree, the President, being in the chair. 

Points of interest to clerks of the peace were discussed, and 
the following officers were appointed for the ensuing year : 
President, G. H. Boyce Peters, Chichester ; Vice-President, 
H. Tuffee, Gravesend ; Treasurer, G. Copson Peake, Leeds ; 
Hon. Secretary, E. M. Redhead. Manchester; Committee, 
S. Burrows, Cambridge; H. B. Chapman, Burton-on-Trent ; 
W.H. Day, Maidstone; A. A. G. Jones, Gloucester; W. Charles 
Tyrrell, Ludlow; G. E. Smith, Sheffield ; T. E. Toller, Leicester ; 
Dr. EK. I. Watson, Norwich; and G. S. Godfree, Brighton. 

After the meeting the members were entertained to lunch 
by the retiring President at the Royal Pavilion. 

The President’s guests included Mr. Justice Cassels, the 
late Recorder, and the present Recorder, Mr. Doughty, K.C. 








Parliamentary News. 
Progress of Bills. 


House of Lords. 


Agricultural Development Bill. 
Reported, without Amendment. [26th July. 
Air Ministry (Heston and Kenley Aerodromes Extension) Bill. 
Read Second Time. [21st July. 





Building Societies (No. 2) Bill. 
Read Second Time. 
Cotton Industry (Reorganisation) Bill. 
In Committee. 
Coventry Corporation Bill. 
Read Third Time. 
Finance Bill. 
Read Second Time. 
House of Commons Members Fund Bill. 
Read First Time. 
London Passenger Transport Bill. 
Read Third Time. 
Milk Industry (No. 2) Bill. 
Reported, without Amendment. 
Mining Industry (Amendment) Bill. 
Read Third Time. 
Mining Subsidence Bill. 
Read Second Time. (25th July. 
Ministry of Health Provisional Order (Eastern Valleys 
(Monmouthshire) Joint Sewerage District) Bill. 
Read Third Time. {20th July. 
Overseas Trade Guarantees Bill. 
Reported, without Amendment. 
Prevention of Damage by Rabbits Bill. 
Commons Amendments agreed to. 
Public Health (Coal Mine Refuse) Bill. 
Read Second Time. 
Public Trustee (General Deposit Fund) Bill. 
Read Third Time. (20th July. 
Senior Public Elementary Schools (Liverpool) Bill. 
Read First Time. (26th July. 
Solicitors Bill. 
Committed. 
Walsall Corpoiation Bill. 
Read Third Time. 
War Risks Insurance Bill. 
Read First Time. 
Water Undertakings Bill. 
Reported, with Amendments. 
West Surrey Water Bill. 
Commons Amendments agreed to. 


(26th July. 
(24th July. 
[25th July. 
[25th July. 
[26th July. 
(25th July. 
[25th July. 


(26th July. 


(25th July. 
(25th July. 


(25th July. 


[25th July. 
(20th July. 
[26th July. 
[20th July. 


{21st July. 


House of Commons. 


Avoidance of Corruption Bill. 
Read First Time. 
Bootle Corporation Bill. 
Amendments agreed to. 
Bristol Waterworks Bill. 
Lords Amendments agreed to. 
British Overseas Airways (Re-committed) Bill. 
Read Third Time. 
Building Societies (No. 2) Bill. 
Read Third Time. 
Falmouth Docks Bill. 
Read Third Time. 
House of Commons Members Fund Bill. 
Read Third Time. 
House to House Collections Bill. 
Lords Amendments agreed to. 
Isle of Man (Customs) Bill. 
Read Second Time. 
London Building Acts (Amendment) Bill. 
Amendments agreed to. 
London County Council (General Powers) Bill. 
Amendments agreed to. 
Medway Conservancy Bill. 
Read Third Time. [26th July. 
Ministry of Health Provisional Order (Eastern Valleys 
(Monmouthshire) Joint Sewerage District) Bill. 
Lords Amendments agreed to. {21st July. 
National Trust for Places of Historic Interest or Natural 
Beauty Bill. 
Read Third Time. 
Poultry Industry Bill. 
Read First Time. 
Prevention of Damage by Rabbits Bill. 
Read Third Time. [20th July. 
Prevention of Violence (‘Temporary Provisions) Bill. 
Read Third Time. [26th July. 
Senior Public Elementary Schools (Liverpool) Bill. 
Read Third Time. (26th July. 
Walsall Corporation Bill. 
Lords Amendments agreed to. (24th July. 
War Risks Insurance Bill. 
Read Third Time. 
West Surrey Water Bill. 
Read Third Time. (20th July. 


[25th July. 
[24th July. 
[24th July. 
(26th July. 
[24th July. 
(24th July. 
(25th July. 
(25th July. 
(25th July. 
(26th July. 


(26th July. 


(26th July. 
(21st July. 


[25th July. 
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Rules and Orders. 


THE AUTUMN CrrRcuIT (1939) ORDER, 1939. 
At the Court at Buckingham Palace, the 3rd day of July, 1939. 
PRESENT, 
The King’s Most Excellent Majesty in Council. 

Whereas by the Long Vacation (1939) Order, 1939,* it was 
ordered that in the year 1939 the Trinity Sittings of the Court 
of Appeal and the High Court of Justice should end on the 
28th day of July, and that the Michaelmas Sittings of the said 
Courts should begin on the 3rd day of October, and that the 
Long Vacation of the several Courts and offices of the Supreme 
Court should for all purposes begin on the 29th day of July 
and end on the 2nd day of October : 

And whereas the said Order was made in pursuance of a 
recommendation of a Council of Judges of the Supreme Court 
and the said Council recommended that consequential altera- 
tions should be made in the dates for the holding of certain 
Assizes : 

And whereas the provisions of the Rules Publication Act, 
1893,t have been complied with : 

Now, therefore, His Majesty, by and with the advice 
of His Privy Council, is pleased to order, and it is hereby 
ordered, as follows :— 

1. The Schedules to the Order in Council dated the 14th 
day of May, 1912,t so far as they relate to the Commission 
Days on the Midland, Northern, Oxford, and Western Circuits 
shall, for the purposes of the Autumn Assizes for the year 
1939 only, be suspended. 

2. The Commission Day for the first town on each of the 
said Circuits shall be the 4th day of October, 1939, and the 
Commission Days for the other towns on each of the said 
Circuits shall be fixed by the senior Judge going the Circuit on 
such days as may be found expedient in view of the probable 
amount of business at each of the said towns. 

3. This Order shall not affect the existing powers of altering 
Commission Days. 

1. This Order may be cited as the Autumn Circuit (1939) 
Order, 1939. 

Rupert B. Howorth. 


*$.R.& 0.1939, No.558. +5657 Vict.c.66. $S.R.& 0.1912(No. 537) p. 1136. 








Long Vacation, 1939. 


HIGH COURT OF JUSTICE. 
NOTICE. 
During the Vacation, up to and including Thursday, 


3lst August, all applications ‘‘ which may require to be 
immediately or promptly heard,’’ are to be made to the 
lion. Mr. Justice CASSELS. 

Court BustNnEss.—The Hon. Mr. Justice CASSELS will. 
until further notice, sit in Chancery Court ITI, Royal Courts 
of Justice, at half-past 10 on Wednesdays, commencing on 
Wednesday, 2nd August, for the purpose of hearing such 
applications of the above nature as, according to the practice 
in the Chancery Division, are usually heard in Court. 

PAPERS FOR USE IN COoURT.—CHANCERY DIvIsIon.—The 
following Papers for the Vacation Judge are required to be 
left with the Cause Clerk in attendance at the Chancery 
Registrars’ Office, Room 136, Royal Courts of Justice, before 
1 o'clock, two days previous to the day on which the 
application to the Judge is intended to be made :— 

1.—Counsel’s certificate of urgency or note of special 
leave granted by the Judge. 

2.—Two copies of notice of motion, one bearing a 5s. 
impressed stamp. 

3.—Two copies of writ and two copies of pleadings (if any). 

4.—Office copy affidavits in support, and also affidavits 
in answer (if any). 

No Case will be placed in the Judge’s Paper unless leave has 
been previously obtained or a Certificate of Counsel that the 
Case requires to be immediately or promptly heard, and 
stating concisely the reasons, is left with the papers. 

N.B.—Solicitors are requested when the application has 
been disposed of, to apply at once to the Judge’s Clerk in 
Court for the return of their papers. 

URGENT MATTERS WHEN THE JUDGE IS NOT PRESENT IN 
CouRT OR CHAMBERS.—Application may be made in any case 
of urgency to the Judge personally (if necessary), or by post 
or rail, prepaid, accompanied by the brief of Counsel, office 
copies of the affidavits in support of the application, and.also 
by a Minute, on a separate sheet of paper, signed by Counsel, 
of the order he may consider the applicant entitled to, and also 
an envelope, sufficiently stamped, capable of receiving the 





papers, addressed as follows :—‘‘ Chancery Official Letter : 
To the Registrar in Vacation, Chancery Registrars’ Office, 
Royal Courts of Justice, London, W.C.2.” 

The address of the Vacation Judge can be obtained on 
application at Room 136, Royal Courts of Justice. 

CHANCERY CHAMBER BUuSINESS.—The Chancery Chambers 
will be open for Vacation business on Tuesday, Wednesday, 
Thursday and Friday in each week, from 10 to 2 o’clock. 

KING’S BENCH CHAMBER BusINEss.—The Hon. Mr. Justice 
CASSELS will sit for the disposal of King’s Bench Business in 
King’s Bench Judge’s Chambers at half-past 10 on Tuesday 
in each week, except on Tuesday, 15th August. Chambers 
business will be taken on Thursday, 17th August in that week, 

PROBATE AND DIivorcE.—Summonses will be heard by 
the Registrar at the Principal Probate Registry, Somerset 
House, every day during the Vacation, at 11.15 (Saturdays 
excepted). 

Motions will be heard by a Registrar on Wednesdays, 
the 16th and 30th August, and the 13th and 27th September 
at the Principal Probate Registry at 12.15. 

Decrees will be made absolute on each Wednesday during 
the Vacation, except Wednesday, the 2nd August. 

All papers for making Decrees absolute are to be left at the 
Contentious Department, Somerset House, on the preceding 
Thursday, or before 2 o’clock on the preceding Friday. 
Papers for Motions may be lodged at any time before 2 o’clock 
on the preceding Friday. 

The Offices of the Probate and Divorce Registries will be 
opened at 10 a.m. and closed at 4 p.m. except Saturdays, 
when the Offices will be opened at 10 a.m. and closed at 
I p.m. 

CHANCERY REGISTRARS’ OFFICE, 

RoYAL Courts OF JUSTICE, 

Room 136. 


Vacation Registrar— 
Mr. Registrar BLAKER. 








Legal Notes and News. 


Honours and Appointments. 


The King, on the recommendation of the Lord Chancellor’ 
has approved the appointment of Mr. OWEN GLANVILLE 
Morris as chairman of the County of Anglesey Quarter 
Sessions. The appointment is in accordance with the pro- 
visions of the Administration of Justice (Miscellaneous 
Provisions) Act, 1938, and is to take effect from 17th July. 

Mr. CHARLES W. G. T. Kirk, Deputy Town Clerk of Acton 
since 1936, has been appointed Town Clerk of Hemel 
Hempstead. Mr. Kirk was admitted a solicitor in 1931. 


Notes. 


During the autumn the figure of Justice, which surmounts 
the dome at the Central Criminal Court, is to be regilded at 
a cost of £225. 

The Recorder, Mr. F. W. Raffety, has presented to the 
eleven surviving ex-Mayors of High Wycombe medals to be 
worn on official occasions. 

Mr. W. L. Brown, who has been Clerk to Wiltshire County 
Council and Clerk of the Peace since 1912, is resigning. 
Mr. Brown was admitted a solicitor in 1892. / 

Lincoln’s Inn Library will be open during August and 
September from 11 to 4 (Tuesdays 11 to 5). It will be closed 
on Saturdays, August Bank Holiday, and 22nd to 3ist August. 

The Minister of Health has ordered a local inquiry into 
the compulsory purchase order made by London County 
Council concerning properties in the Garden Close area, 
Lambeth. It will open at Lambeth Town Hall on Monday, 
3ist July, at 11 a.m. 

After forty-three years, first as Assistant, and then as 
the Clerk of the Rules of the Divorce Division, Mr. Stewart 
Chapple retires on pension at the end of the Trinity Law 
Sittings. Mr. Chapple was appointed in 1896 and he 
succeeded to the senior office in November, 1912. 

The Home Secretary has received a report on the inquiry 
into the hours of young persons under sixteen in the rope, 
twine and net industry. The Commissioner who held this 
inquiry reports that all the conditions necessary to enable 
more hours than forty-four to be allowed under the section 
of the Factories Act were not shown to have been fulfilled. 

A report has been received by the Home Secretary on the 
inquiry which he directed to be held into the hours of young 
persons under sixteen in the flax textile industry. The 
commissioner who heard the inquiry reports that all the 
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conditions necessary to enable more hours than forty-four to 
be allowed under the section of the Factories Act were not 
shown to have been fulfilled. 

The following officers were elected at the annual meeting 
of the Society of Public Teachers of Law of Great Britain 
and Northern Ireland held at Edinburgh on Saturday, 
22nd July: President, Professor F. Raleigh Batt, Liverpool ; 
Vice-President, Professor C. E. Smalley-Baker, Birmingham ; 
Hon. Treasurer, Mr. P. A. Landon, Oxford ; Hon. Secretary, 
Mr. D. J. Llewelyn Davis, Birmingham. 

The Benchers of Gray’s Inn gave an afternoon party in 
the gardens and Hall of the Society on Tuesday last. The 
guests were received by the Treasurer (Mr. A. Andrewes 
Uthwatt) and Mrs. Andrewes Uthwatt. The band of the 
Welsh Guards and the String Band of the Royal Artillery 
played during the afternoon. Mr. Henry Saunders, Organist 
of the Society, gave a recital in the Chapel, and there was an 
exhibition of ancient manuscripts in the Holker Library. 

The ‘‘ mass of business’? confronting judges on circuit 
in Lancashire was commented on by Mr. Justice Croom- 
Johnson, at Manchester Assizes recently. ‘*‘ In my considered 
judgment as the result of having attended the Assizes in 
Lancashire for four consecutive Assizes spread over a year, 
it is impossible if this mass of business continues, to expect 
two judges to discharge the amount of work which has to 
be done,” he said. ‘* This is the first Manchester Assizes 
at which J have been present at which we have received no 
assistance.’ The Judge said that at the present Assizes there 
had been a total of 115 civil causes to deal with. Of that 
number no fewer than sixty-one had been settled. 


Mr. Justice Singleton, at the end of the undefended divorce 
petitions at Birmingham Assizes recently, paid a tribute to the 
gratuitous services of barristers and solicitors in ‘* poor person ”” 
cases. He said: ‘‘ 1 have noticed this: That in some of the 
undefended cases where women are the petitioners great 
trouble has been taken to avoid appearing as poor persons 
and getting something for nothing. In other cases I have 
noticed that men who appear to be earning fairly good money 
have been given legal aid. I have no doubt that the Poor 
Persons Committee inquires very carefully into these cases 
and does all it can for everyone, but I cannot help thinking 
that men might show more disposition to help to pay for the 
costs of breaking a marriage when they have been quite 
willing to pay for the costs of entering into a marriage and even 
into a second marriage.” 

The practice of allowing learner drivers tu obtain a number 
of provisional licences in succession was criticised by 
Mr. Justice Stable during the hearing of a civil action at 
Manchester Assizes last Monday, says The Times. A lady 
motorist told the judge that she had taken out three successive 
provisional licences, and then had passed her test at her 
first attempt, shortly before her third provisional licence 
expired. The judge commented: ‘ That is one of the farces 
of these ‘L’ licences. If you cannot drive a motor-car and 
know you cannot pass your test, you just go on taking out 
‘L’ licences, and continue to use the road. That can go on 
indefinitely.””. Mr. G. J. Lynskey, K.C., one of the counsel 
concerned in the case said: ‘ It is not so bad with motorists, 
because they have to have someone with them. It is much 
worse in the case of motor-cyclists.”’ 


Wills and Bequests. 


Mr. Francis Alan Bower, Barrister-at-Law, of Albert Hall 
Mansions, S.W., left £36,169, with net personalty £35,431. 
He left £200 to Dr. Barnardo’s Homes, £200 to King’s College 
Hospital, £100 to St. George’s Hospital, £100 to the R.S.C.P.A., 
and £100 to the Animal Defence and Anti-Vivisection Society. 

Mr. Howard Cant, solicitor, of Sutton Coldfield, left 
£25,552, with net personalty £21,442. 

Mr. Leonard Johnson Clegg, J.P., solicitor, of Sheffield, 
left £29,399, with net personalty £21,718. 

Mr. Frederick Sidney Goodwin, solicitor, of Dawlish, 
formerly of Birmingham, left estate of the gross value of 
£47,266, with net personalty £43,784. He left £100 to 
Birmingham General Hospital. 

Mr. Daniel Higson, solicitor, of Birkdale, Liverpool and 
Southport, left £17,043, with net personalty ’€12, 370. 


Mr. Joseph Edmund Smith, late solicitor to the L.N.E.R., 
of Lytham, Lancs, left £12,678, with net personalty £12, 609. 
He left £500 and a selection of his books to Lytham Hospital 
and £250 to Dr. Barnardo’s Homes. 


Mr. Henry Reginald Vickers, solicitor, of Dore, Sheffield, 
left £45,827, with net personalty £13,396. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
manhange Settlement, Thursday, 3rd August 1939. 
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Approxi- 


k3 P 
Div. Price mate Yield 
em 


Months. 


ENGLISH GOVERNMENT wemeen, 
Consols 4% 1957 or after 
Consols 24% .. 
War Loan 34% 1952 or after 
Funding 4% Loan 1960-90 .. 
Funding 3% Loan 1959-69 .. 
Funding 2% Loan 1952-57 
Funding 24% Loan 1956-61 ‘ 
Victory 4% Loan Av. life 21 years 
Conversion 5% Loan 1944-64 “ 
Conversion 34% Loan 1961 or after 
Conversion 3% Loan 1948-53 
Conversion 24% Loan 1944-49 oe 
National Defence Loan 3% 1954-58 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock .. . 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. JJ 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after JJ 
India 44% 1950-55 .. oe .. MN 
India 34% 1931 or after .. JAJO 
India 3% 1948 or after .- JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% ‘ T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 

Australia (Commonw’ th) 4% 1955-70 JJ 
Australia (Commonw’ th) — 1955-58 
*Canada 4% 1953-58 

Natal 3% 1929. ie 

New South Wales 34% 1930-50 

New Zealand 3% 1945 . 
Nigeria 4% 1963 = 

Queensland 3$% 1950-70 

South Africa 34% 1953-73 

Victoria 34% 1929-49 


CORPORATION STOCKS 
Birmingham 3% 1947 or after 
Croydon 3% 1940-60 . 
Essex County 34% 1952-72 . 
Leeds 3% 1927 or after . 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase... JAJO 
London County 24% ‘Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 
Manchester 3% 1941 or after +. we 
Metropolitan Consd. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% ‘“‘ A ” 
1963-2003 .. oe AO 
Do. do. 3% “ B”’ 1934-2003 -. MS 
Do. do. 3% “ E”” 1953-73 JJ 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 44% 1950-70... MN 
Nottingham 3% Irredeemable .. MN 
Sheffield Corp. 33% 1968 ns JJ 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture .. JJ 97 
Gt. Western Rly. 44% Debenture .. JJ 105 
Gt. Western Rly. 5% Debenture .. JJ 1144 
Gt. Western Rly. 5% Rent Charge .. FA) 1103 | 
Gt. Western Rly. 5% Cons. Guaranteed MA 1074 
Gt. Western Rly. 5% Preference MA 904 | 
Southern Rly. 4% Debenture és 974 
Southern Rly. 4% Red. Deb. 1962-67 1024 | 
Southern Rly. 5% Guaranteed Se 
Southern Rly. 5% Preference 
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* Not available to Trustees over par. 
} In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at the latest date. 











